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I. INTRODUCTION

Vessels without nationality are international pariahs. They have no
internationally recognized right to navigate freely on the high seas.

(from the judgement in U.S. v. Marino-Garcia, 1982)"

This thesis will investigate statelessness as a legal basis for jurisdiction over vessels on the
high seas, and discuss the evolving treatment of stateless vessels under international law with
a particular view on the U.S. legal practice on drug enforcement toward stateless vessels and
their crews.

The thesis is structured as follows: Methodology and terminology are described in
Parts II and III, respectively. Part 1V identifies the prerequisites for defining a vessel as
stateless under international law, and Part V outlines the international legal consequences of
statelessness. Part VI outlines the history of U.S. jurisdiction over stateless vessels on the high
seas through the development of domestic drug enforcement legislation, and Part VII asks
whether the current U.S. approach is in accordance with international law. Answering this in
the negative, the thesis goes on to outline, in Part VIII, three possible legal strategies for
dealing with the jurisdictional challenges faced by the U.S. in its struggle against drugs
trafficking. The first is to make statelessness a universal crime under international law, and
the second is to make drugs trafficking a universal crime under international law. The third
option is to expand bilateral and multilateral treaties granting U.S. jurisdiction over the crews
on stateless vessels caught trafficking drugs on the high seas. This author argues in favour of
the third option for developing an internationally accepted jurisdictional regime which allows
for the effective combatting of drugs trafficking on the high seas. Lastly, Part IV will offer
some concluding remarks.

The aim of this thesis is to shed light on an important and interesting development in
the international law of the sea, which could significantly impact how states deal with
international security threats involving stateless vessels on the high seas. Although this thesis
focuses on legal enforcement in relation to drug smuggling on the high seas, the status of

stateless vessels under international law is important also with regard to dealing with other

" United States v. Marino-Garcia, 679 F.2d, 11th Cir. Judgement of July 9th, 1982, Pt. 12.
<http://openjurist.org/679/f2d/1373/united-states-v-marino-garcia-g>



criminal and security issues, including illegal, unreported and unregulated fishing, arms
smuggling, terrorism and the illegal trafficking of migrants.

The aim of this thesis is not to give a detailed analysis of the legal content of
statelessness as such, nor to provide an in-depth analysis of the US legal history when it
comes to maritime drug enforcement in general. Rather, the thesis sets out specifically to
examine statelessness as a basis for jurisdiction on the high seas, including how statelessness
is viewed by recent U.S. law as an element of the crime itself. This novel and creative
interpretation of statelessness indicates that stateless vessels, including semi-submersible
vessels, used for the trafficking of drugs, are posing a significant threat and that previous legal
frameworks for tackling the issue have not proved sufficient. Still, as this thesis concludes,
the U.S. move toward making statelessness akin to a universal crime under international law
is not an appropriate answer to the challenges at hand. Rather, a furthering of international
legal cooperation to combat drugs trafficking at sea, including an expansion of the use of
bilateral and multilateral treaties, would best contribute to combatting drug trafficking on the

high seas.

II. METHODOLOGY

The sources of law applied in this thesis are in accordance with Article 38 of the Statute for
the International Court of Justice, and include international conventions, custom, judicial
decisions and scholarly opinions.

This thesis will apply the 1982 United Nations Convention on the Law of the Sea
(hereinafter “LOSC”) as the basis for interpreting the nature and implications of statelessness
as a legal status. For the purpose of the U.S. references to international law on the status and
nationality of ships, the 1958 Convention on the High Seas (hereinafter “CHS”) will at times
be cited together with LOSC, as the U.S. is a Party to the CHS, but not to LOSC. For the
purpose of the specific articles on the status and nationality of ships, it should here be noted
that Article 5 and 6 of the CHS are replicated in LOSC as Articles 91 and 92.

Crucially, despite not being a Party to LOSC, the U.S. has on many occasions stated
that it views most of LOSC as an expression of customary international law, and thus

recognizes it as binding law. In addition, the U.S. has drafted numerous policy statements and



laws in accordance with LOSC, which must be seen as further support of this instrument.
Because the sections of LOSC which are disputed by the U.S.’ are not touched upon by this
thesis, this analysis will assume U.S. compliance with LOSC on all issues concerning the high
seas.

International customary law on the treatment of stateless vessels will figure as a source
of law in this thesis, and both historical and current state practice will be examined and
discussed with the aim of uncovering what constitutes customary international law on the
treatment of stateless vessels. In particular, the possibility of creating new customary law
through state practice will be discussed. Because many of the legal questions surrounding
stateless vessel do not have clear answers provided by codified law, custom becomes an
crucial source when looking at how states have interpreted the law. As pointed out by
Rothwell and Stephens, in areas of the law where state practice may have extended the
application of certain treaty provisions, customary law becomes especially important.* The
U.S. legal strategies on tackling stateless vessels is certainly an example of this, and the
possibility of the U.S. approach being adopted by other states should not be ignored. As such,
this paper uses state practice not only to shed light on what constitutes the international
customary law of today, but also to illustrate what that law might look like in the future.

In portraying the current legal debates over the issue of stateless vessels in general,
and the criminal element of statelessness in particular, a wide range of legal scholarship will
inform the thesis. In addition, case law will play an important part in depicting the legal
practice of both states and international courts and tribunals on the issues of statelessness.

This thesis is concerned with legal questions surrounding enforcement jurisdiction and
criminal jurisdiction asserted over stateless vessels carrying drugs in areas beyond national
jurisdiction, i.e. on the high seas. Hence, the thesis will not be considering scenarios of
stateless vessels which are caught smuggling drugs in other maritime zones than the high

seas, as this would give rise to a very different set of jurisdictional issues.

% See collection of commentaries by John F. Turner, Sarah Ashfaw and John Norton Moore, at
<http://www.unclosdebate.org/argument/855/us-already-abides-unclos-matter-customary-
international-law-and-domestic-policy>

® The disputed section is LOSC Part X1, concerning the Area.

* Rothwell, Donald and Stephens, Tim: The International Law of the Sea. Hart Publishing, Oxford,
2010, p. 22.



III. TERMINOLOGY

For the purpose of this paper, the terms “stateless” and “without nationality” will be used
interchangeably, as they are considered by the author to have the same meaning. The terms
“vessel” and “ship” will also be used interchangeably, although “ship” will mostly be used in
relation to the legal framework of LOSC, as this is the term applied in this Convention.’
When referring to semi-submersible and submersible vessels, the term “vessel” will always be
used. When referring to maritime areas beyond national jurisdiction, the term “high seas” will
be used, as this is the term applied in international legal instruments governing the law of the
sea, hereunder LOSC and CHS. The ‘“high seas” should be interpreted to have the same

meaning as the term “international waters.”

IV. WHAT IS A STATELESS VESSEL?

A fundamental principle of the law of the sea, embedded in LOSC Article 92 and 94, is that
all vessels navigating on the high seas shall fly the flag of one state, and one state only, and
that the flag state has the exclusive jurisdiction over that vessel on the high seas. The flag
state should thus be seen as an essential component of the international legal regime
governing the high seas. The crucial function of the flag state is to ensure that the high seas is
not an area of legal vacuum, but one where vessels sail under the legal protection of a flag
state, and remain under this state’s jurisdiction. Indeed, as stated by the International Law
Commission, “the absence of any authority over ships sailing the high seas would lead to
chaos.”®

A stateless vessel, or a vessel without nationality, is a vessel lacking a flag state.
Notably, LOSC Articles 91 and 92, as their identically worded predecessors Article 6 and 7 of
CHS, do not contain an explicit definition of stateless vessels, but it does outline some of the
scenarios where a vessel must be considered stateless. Most clearly, if a vessel sails under
more than one flag and change these according to convenience, this vessel is defined as

stateless under Article 92.

> “Vessel” is a somewhat wider category than “’ship.” Vessels can be defined as any “nautical craft
designed to navigate on water,” whereas ships are ’vessels of a certain size for deep water
navigation.” <http://www.thefreedictionary.com>

® Report of the International Law Commission to the General Assembly, 11 U.N. Supp. no 9, Art. 30,
Comment (1) at para 25, U.N. Doc A/3159, July 4th, 1956.
<http://legal.un.org/ilc/documentation/english/reports/a_cn4_104.pdf>



There are several other scenarios in which a vessel may be defined as stateless under
international law, resulting from interpretations of LOSC and from general practice. For
instance, a vessel may have never registered under a flag state, in which case it is stateless.’
A vessel may also have been deprived of the right to sail under a particular flag, or a
particular flag may not be recognised as belonging to a proper state entity, in which case it
can be assimilated to a stateless vessel.®

It 1s also possible that vessels which lack a “genuine link™ to the flag state, as required
by LOSC Article 91(1), may constitute stateless vessels.” The provision itself does not
explicitly state that the lack of a genuine link renders the vessel stateless, but it prescribes that
there “must exist” a genuine link between the ship and its flag state. The content of this
genuine link is not specified further under LOSC, and has thus been the topic of much debate,
perhaps most iconically expressed in the M/V Saiga Case before ITLOS. In this case, Guinea
did not recognize the right of Saiga to fly the flag of Saint Vincent and the Grenadines, as it
claimed there was no genuine link between the vessel and its flag state. ITLOS discussed two
issues in relation to this problematique: first, whether the lack of a genuine link allows
another state to refuse to recognize the vessel’s nationality, and second, whether there was a
genuine link between Saiga and Saint Vincent and the Grenadines.'

On the first question, ITLOS concluded that the genuine link requirement was not
intended to establish a set of criteria which could give other states the possibility of
challenging the validity of a ship’s nationality. Rather, ITLOS held that the purpose of the
genuine link requirement was to “secure more effective implementation of the duties of the
flag State.” The Court thus stressed that Guinea lacked a legal basis for refusing to recognize
Saiga’s nationality based on the notion that no such link existed.'' Interestingly, the
judgement did not further elaborate on the actual content of the genuine link, and as such did
not expand the understanding of this concept, except from establishing that a perceived lack
of a genuine link does not provide grounds for other states to refuse to recognize a vessel’s

nationality.

’ Bouwhuis, Stephen: South Africa: The Samundera Pasific and the Exercise of Jurisdiction over
Stateless Vessels on the High Seas. International Journal of Marine and Coastal Law, Vol 29(2), p.
365. This statement is valid only when the vessel is of the size and type required to register, see
discussion on p. 20 of this thesis.

¥ Lowe, A.V. and Churchill, R.R.: The Law of the Sea. 3rd ed., Manchester University Press,
Manchester, 1999, p. 213.

’ Bouwhuis, p. 365.

' The M/V Saiga (no. 2) Case, ITLOS Judgement of July Ist, 1999, para 79.
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_2/merits/Judgment.01.07.99.E.pdf>
" Ibid, para 86.



On the second question, ITLOS answered that the contention of Guinea that no
genuine link existed between Saiga and Saint Vincent and the Grenadines was not supported
by sufficient evidence, and hence rejected the claim.'” Based on the judgement of the M/V
Saiga Case, it is safe to state that the threshold for deeming a vessel stateless on the basis of
lacking a genuine link to its flag state is extremely high.

This conclusion is supported by the fact that there does not seem to be a high level of
interest among states to further define and strengthen the genuine link requirement. The 1986
UN Convention on Conditions for Registration of Ships states as its objective to ensure and
strengthen the genuine link between a state and ships flying its flag,"’ but is not yet in force,
as only 15 states have become parties to it. For this Convention to enter into force, it requires
at least 40 state parties, whose combined tonnage must amount to 25 per cent of total world
tonnage. The low level of interest for this Convention must be seen as indicative of a
community of states which does not regard the vagueness of the genuine link requirement as a
problem. In fact, states may even see this vagueness as convenient for conducting shipping

business.

V. LEGAL CONSEQUENCES OF STATELESSNESS

Vessels which are defined as stateless fall under a particular, and highly uncertain, legal
regime. This section will outline the different jurisdictional discussions which arise from the
legal status of statelessness, and will thus provide the background for interpreting the extent
to which U.S. law and practice on jurisdiction over stateless vessels is in accordance with

international law.

A. Interpreting LOSC Article 110

According to LOSC Article 110(1), the right of warships to board a foreign vessel on the high
seas 1s limited to cases where there is reason to suspect that the vessel has engaged in certain
illegal activities, namely piracy, slave trade and unauthorized broadcasting, and, notably,

where the vessel is suspected to be “without nationality.” Hence, for the purpose of boarding

' Ibid, para 87.
" 1986 United Nations Convention on Conditions for Registration of Ships, Article 1.
<http://unctad.org/en/PublicationsLibrary/tdrsconf23_en.pdf>



a foreign vessel, LOSC groups statelessness in the same category as the illegal activities of
piracy, slave trade and unauthorized broadcasting. Interestingly, the right of visit in cases of
vessels without nationality was first introduced in LOSC, as there is no such right found in the
CHS."

The right of visit under Article 110 limits the jurisdictional scope of warships in that
they may only board to “verify the ship’s right to fly its flag,” and if suspicion remains, the
warship may “proceed to a further examination on board the ship.” Any further jurisdiction
beyond this examination on the part of the warship is not stipulated by the article. Notably,
the treatment of statelessness as being in the same category as international crimes is only
found in Article 110, and is not further reflected in other provisions of LOSC. Whereas
prescriptive and enforcement jurisdiction can be exercised by any state over vessels engaged
in piracy and, to a lesser extent, unauthorized broadcasting,' there are no provisions under
LOSC to allow such criminal jurisdiction to be exercised over a stateless vessel. The sole
provision covering the trafficking of drugs on the high seas, Article 108, only provides that
states “shall cooperate on the suppression of illicit traffic in narcotic drugs” and that a flag
state suspecting one of its own ships of carrying drugs “may request the co-operation of other
States to suppress such traffic.”

Faced with the silence of LOSC on the criminal jurisdiction over vessels that are
found to be stateless upon inspection, some authors have advanced a flexible view of Article
110. For instance, Papastavridis interprets LOSC Article 110 to include not the “full extension
of the jurisdictional powers of the boarding state,” but still claims that the provision allows
for the boarding state to bring the vessel to port and subject it to further investigation.'®
Curiously, Papstavridis does not grant full jurisdiction because of the lack of a basis for this in
the letter of LOSC Article 110, but nevertheless grants an extended right to bring the vessel to
port, a right which is not included in the letter of Article 110 either.

" Churchill and Lowe, p. 214.

> LOSC Article 105 and 109. Under Article 109, states which may prosecute a person enganged in
unauthorized broadcasting include the flag state, the state of registry of the installation, the national
state of the person, any state where the transmission can be received, and any state where authorized
radio is suffering interference from the illegal broadcasting. Hence, unauthorized broadcasting is
subject to a much wider jurisdictional regime than exclusive flag state jurisdiction, but it is not subject
to universal jurisdiction. Notably, in the case of the transport of slaves, only flag states are authorized
under Article 99 to “prevent and punish” the transport of slaves. Although Article 99 expresses a
general prohibition of the transport of slaves, it does not confer criminal jurisdiction over such vessels
to any state but the flag state.

' papastavridis, Efthymios: The Interception of Vessels on the High Seas: Contemporary Challenges
to the Legal Order of the Oceans. Hart Publishing, 2013, p. 264-265.



In order to determine the extent to which extraterritorial jurisdiction may be exercised
over a vessel without nationality, one must go on to interpret the very nature of statelessness
in order to judge whether it gives rise to universal criminal jurisdiction, including in cases
where no violation has been committed other than the possible crime of being stateless. This

debate is the subject of the following section.

B. Stateless Vessels: Under the Jurisdiction of No State or of Every State?

In the debate over the extent to which international law permits a state to assert criminal
jurisdiction over stateless vessels, two opposing legal rationales are expressed. The first view
argues that stateless vessels do not automatically fall under the jurisdiction of all states solely
because they are without nationality, whereas the opposite view argues that any state may
exercise jurisdiction over a vessel which enjoys no flag state protection. These views will here

be discussed in turn.

i) The Argument That Statelessness Does Not In lItself Give Rise to States’

Jurisdiction Over It

The first view, maintained by Churchill and Lowe, among others,'’ is that statelessness in
itself is not enough to entitle each and every state to assert jurisdiction, but that there is a need
for a jurisdictional nexus connecting the vessel with the enforcing state.'® In other words,
there must exist a link between the act committed and the state exercising jurisdiction, and
statelessness it itself does not constitute such a link, as it is not a crime.

To understand the nature and function of such a nexus, it is helpful to recall the five
doctrines under which a state can exercise extraterritorial jurisdiction, i.e., where states may
apply their jurisdiction to acts committed outside the state’s own territory.

The first is the nationality principle, granting states jurisdiction over their own
nationals. The second is the protective principle, which grants a state jurisdiction over acts

which are directed against the security of that state, primarily by threatening state integrity or

"7 See for example Roos, Laura L.: Stateless Vessles and the High Seas Narcotics Trade: United States
Courts Deviate from International Principles of Jurisdiction. Maritime Law, No. 9, 1984, p. 273-295,
Tousley, Michael: United States Seizure of Stateless Drug Smuggling Vessels on the High Seas: Is It
Legal? Case Western Reserve Journal of International Law, Vol. 22, 1990, p. 375-401, and Bennett,
Allyson: That Sinking Feeling: Stateless Ships, Universal Jurisdiction, and the Drug Trafficking
Vessel Interdiction Act. Yale Journal of International Law, No. 37, 2012, p. 433-461.

' Churchill and Lowe, p. 214.



government functions. This argument has been much applied by U.S. courts in cases
concerning the jurisdiction over vessels on the high seas when these have been proven to
carry illegal drugs destined for the U.S. The rationale for applying the protective principle to
drug smuggling was stated in United States v. Peterson, as “the sort of threat to our nation’s
ability to function that merits application of the protective principle of jurisdiction.”"
Supported by the recognition by Congress that drugs represent a “serious international
problem” and that drug trafficking “presents a specific threat to the security and well-being of
the United States,” drug smuggling has been placed in the same category as forgery, illegal
entrance, and the threatening of government functions, when it comes to the application of the
protective principle.”’ Thus, the need for protecting the vital functions of the state forms a
possible jurisdictional nexus to a crime through the protective principle.

Third, the objective territorial principle establishes the right of a state to assert
jurisdiction over acts which have negative effects within that state, but takes place outside its
territory. This principle usually requires the negative effect to already have taken place when
jurisdiction is asserted, meaning that an intended crime usually is not sufficient to activate the
objective territorial principle. Nevertheless, the principle has been extended by some U.S.
courts to include acts which would have an effect on U.S. territory, but where the effect has
not yet been manifested. For instance, in United States v. Baker, the court held the objective
territorial principle applicable when “the intended distribution [of the illegal drugs] would
occur within the territorial United States.” Hence, intent alone has been sufficient to activate
the objective territorial principle in some U.S. cases, but this is widely seen as a misguided
use of the principle.”' The logic of the objective territorial principle rests on the premise that
the effect of a crime is already being felt within a state, and that the state may therefore
prosecute the perpetrators of the crime. The judgement in United States v. Baker did not
uphold this logic, as it based itself on the possible future effect of the crime, rather than any
actual effect which had already occured. As a consequence, one may argue that it was not the
objective territorial principle that was used in this case after all, as the logic for asserting

criminal jurisdiction was not coherent with this principle.

' Sorensen, Christina E.: Drug Trafficking on the High Seas: A Move Toward Universal Jurisdiction
under International Law. Emory International Law Review, Vol. 4, 1990, p. 217-218.

> Ibid.

' Ibid, p. 216-217.
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Fourth, the passive personality principle, which is not uniformly accepted by states,
allows states to exercise jurisdiction over acts committed against their nationals by a non-
national, thereby linking the crime by the nationality of the victim only.

Fifth, and crucial for this thesis,” is the universality principle, which allows all states
to exercise jurisdiction over a limited list of crimes, where the nature of the crime itself
provides the jurisdictional basis.” The universality principle differs from the other principles
of extraterritorial jurisdiction by the fact that it requires no link between the perpetrator,
victim or committed act and the state exercising jurisdiction. Universal jurisdiction arises in
cases where the act is of such a nature that it invokes the permission, and arguably even the
responsibility, of all states to exercise jurisdiction, and includes crimes such as piracy,
genocide and war crimes.”*

As pointed out by Churchill and Lowe, LOSC establishes the right of all states to
exercise jurisdiction over piracy, but does not express this right with regard to stateless
vessels. In their view, treating stateless vessels as under the jurisdiction of all states “ignores
the possibility of diplomatic protection being exercised by the national state of the individuals
on such stateless ships.” > In other words, Churchill and Lowe seem to hold that the
nationality principle is the applicable nexus in cases of stateless vessels, as the individuals on
board are still nationals of a state, and thus remain under the jurisdiction, and protection, of
this state. In the very brief analysis by Churchill and Lowe, it is not clear whether the
nationality principle is the only principle opposing the argument that any state may exercise
jurisdiction over a stateless vessel. Neither do these authors specify the consequences of a
potential scenario where the state of nationality of the crew found on a stateless ship is
unwilling or unable to deal with the matter, which could lead to serious crimes with
international ramifications going uninvestigated, and hence unpunished.

As a further critique of Churchill and Lowe’s view, it is important to point out that
asserting jurisdiction over individuals on a stateless ship would only be possible if these
individuals were suspected of committing a crime, unless manning a stateless vessel was in
itself a crime under the laws of the state of nationality. Hence, in a scenario where no illegal

activities could be identified on board a stateless ship after inspection in accordance with

*? The universality principle and the nature of the universal crime will be further discussed under Part

VIII A of this thesis.

23 Bennett, Allyson: That Sinking Feeling: Stateless Ships, Universal Jurisdiction, and the Drug

2T4raﬁ”zcking Vessel Interdiction Act. Yale Journal of International Law, No. 37, 2012, p. 436-437.
Ibid.

* Lowe, A.V. and Churchill, R.R.: The Law of the Sea. 3rd ed., Manchester University Press,

Manchester, 1999, p. 214.
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LOSC Article 110, Churchill and Lowe’s view entails that the inspecting state could not take
any further action toward the vessel, as statelessness is not a crime in itself. As long as no
nexus can be provided, under Churchill and Lowe’ s rationale the stateless ship must be free
to continue navigation.

Unsurprisingly, this consequence of Churchill and Lowe’s view is criticised by their

opponents on the matter, whose arguments will now be presented.

ii) The Argument That Statelessness Itself Constitutes a Jurisdictional Nexus

In contrast to Churchill and Lowe, authors such as Anderson and Oppenheim suggest that a
vessel’s lack of legal protection under a flag state entails that any state may exercise
jurisdiction over it.%® If this was not the case, the vessel would arguably be outside the reach
of any state’s jurisdiction, and statelessness would amount to a sort of immunity on the high
seas in all cases where a crime could not be proven upon inspection. As pointed out by
Anderson, not adopting the view that all states have jurisdiction over a vessel without
nationality “would end in chaos and anarchy on the high seas.”’

Common to the authors advancing the view t