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1. Introduction'

On 11 December 2019, the Finnmark Commission presented the first of two
partial reports for the outlying fields in Karasjok Municipality,? a municipality
with a majority of Sami inhabitants, situated in the Inner parts of Finnmark. In
this report, which chronologically is the commission’s sixth, the Commission
concludes that the people of Karasjok own the former assumed state land in the
municipality.

The purpose of this chapter is to examine the Karasjok report, to see how the
Commission anchors its findings, which significantly contradicts the five previ-
ous ones, not only because the commission for the first time concludes that the
inhabitants in an investigation field collectively own the land but also because
the state’s previous activities as assumed landowner are assessed differently
from the previous reports. The purpose is also to assess how the findings meet
the requirements of international law, particularly ILO Convention No. 169 on
Indigenous and tribal peoples® and thus whether they are suitable to fulfil Nor-
way’s international obligations towards the Sami. As both property rights and
the right to enjoy the culture of a people are important human rights, the chapter
will reveal how Norway relates to its human rights obligations and sustainable
development in this area.

The reindeer husbandry rights are not a controversial topic in the first partial
report of the Karasjok field. As in previous reports, the Commission concludes,
on the basis of immemorial usage, that there is a general reindeer husbandry right
established within the field of Karasjok that will not be affected by changes in
land ownership.* The assessment of internal reindeer husbandry rights is recently
presented in the second partial report on the Karasjok Field.> Reindeer husbandry
rights is therefore not a topic for this chapter.

The legal sources for this analysis will primarily be the Finnmark Act,
its preparatory work including the reports of the Sami Rights committee,
as well as relevant case law and international law, such as ILO Convention
No. 169. The empirical material of the study is the reports of the Finnmark
Commission.
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2.  The background of the judicial survey of Finnmark
and the Karasjok case

The judicial survey of land rights in Finnmark, as well as the Finnmark Act
itself, are results of the political development and cognitions that originated
during the Alta case.® The case encouraged the government to appoint the Sami
Rights Committee in 1980.” During the next two decades, the Committee pro-
posed several measures to safeguard Sami language, culture and way of life,
including a Sami Parliament and a constitutional amendment. The next step for
the Committee was to discuss the right to land and natural resources, including a
draft land act for Finnmark.® The draft meant that the state-owned land in Finn-
mark, which was found to be unlawful, should be transferred to an independent
body, owned and governed by people in Finnmark. The Sdmi Parliament and
Finnmark County Council were to appoint an equal number of representatives
to the board of the body. A survey of land rights was, however, not part of this
proposal.

At the same time as the Sdmi Rights Committee developed a new governance
model for the state-owned land in Finnmark, the Norwegian Parliament ratified
ILO Convention No. 169 (ILO 169). The ratification meant that Norway was
legally bound to recognise the rights of ownership and possession of the Sami over
the lands which they traditionally occupy, cf. article 14 (1), to take necessary steps
to identify the lands which the Sami traditionally occupies, and to guarantee effec-
tive legal protection of such lands, cf. article 14 (2) and (3).

The ratification of ILO 169 was not, as other measures adopted to safeguard
Sami culture, based on proposals of the Sami Rights Committee. The Committee
considered, however, that Norway would meet the requirements on rights of own-
ership and possession of the Sami over the lands which they traditionally occupy,
without dividing the county into a specific Indigenous area. Based on an opinion
that the inner parts of Finnmark, including Karasjok, were traditionally Sami areas,
while the coastal areas were mainly Norwegian,’ the Committee meant the obliga-
tions of the ILO 169 could be met without dividing Finnmark if the Sdmi gave up
50% of their property rights of inner Finnmark in exchange for a corresponding
right of shared control over coastal Finnmark. Consequently, a joint ownership
body (the Finnmark Land Administration) was proposed with equal board repre-
sentation of the Sami Parliament and the County Council of Finnmark.'°

In addition, the Sami Rights Committee proposed a locally based outlying field
management board to meet the requirements of the local inhabitants’ impact on
the use of their natural goods." The governance of usufruct rights would then be
transferred to local communities, while property rights would be controlled by the
Finnmark Land Administration. This meant that usufruct rights in the Sdmi munici-
palities were governed locally by the Sami, while ownership rights were governed
jointly by the people of Finnmark. The Sami Rights Committee assumed that the
arrangement then complied with the requirements set out in Article 14 (1) first
sentence of ILO Convention No. 169.12
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When the Finnmark Act came into force on 1 July 2006, the lands held by the
State Forest Company, were transferred to the Finnmark Land Administration, now
under the name Finnmark Estate (FeFo). FeFo was in the same act defined as an
independent legal entity where the Sdmi Parliament and Finnmark County Council
each appoint three of six board members, cf. sections 6 and 7.

Significant parts of the Sami Rights Committee’s proposal were not continued by
the government in its draft Finnmark Act. This included, among others, the local gov-
erning bodies. The Sami Parliament did not accept the draft act due to shortcomings
in international law." To strengthen the loyalty to the ILO 169, a judicial commission
to identify existing rights in Finnmark was established after consultations. The locally
based outfield management board with possibilities to establish local commons was,
however, not included in the act. From the Sami Parliament, it was understood that
areas for local governance would be revealed as part of the judicial survey.!

The task of the judicial survey was assigned to the Finnmark Commission,
which was mandated to investigate rights to land and water in Finnmark in order to
‘establish the scope and content of the rights held by Sdmi and other people on the
basis of prescription or immemorial usage or on some other basis’, cf. section 5,
para. 3. The mandate is anchored in ILO 169, which is sector-monistic incorpo-
rated in section 3 of the act, which reads:

The Act shall apply with the limitations that follow from ILO Convention No.
169 concerning Indigenous and Tribal Peoples in Independent Countries. The
Actshall be applied in compliance with the provisions of international law con-
cerning indigenous peoples and minorities and with the provisions of agree-
ments with foreign states concerning fishing in transboundary watercourses.'?

The Supreme Court of Norway has in the Stjernoya case nonetheless concluded that
the incorporation of ILO 169 is limited to precede the provisions of the Finnmark
Act only, which means that ILO 169 ‘does not regulate the substantive rules on
which the rights are to be clarified on the basis of”.!® In other words, ILO 169 does
not precede the rules to be used to clarify the land rights on the Finnmark Estate.!’
The five reports that the Finnmark Commission has completed up to Decem-
ber 2019 have all concluded that Finnmark Estate (FeFo) in general owns all the
land areas covered by the investigations. In 2011, the Finnmark Commission
selected Karasjok as investigation field no. 4. Karasjok is in the core Sami area,
which until 1751 was under Swedish jurisdiction. After almost nine years of inves-
tigations, the Commission concluded that people living in the municipality owned
the land which in 2006 was transferred from the state to the Finnmark Estate. This
investigation will be the subject of the further analysis in this chapter.

3.  The Finnmark Commission’s report for field 4 Karasjok

3.1 People in the field of study have collective property rights

The first partial report for field 4 Karasjok was, as already mentioned, presented
on 11 December 2019. That is more than four years after the previous report,
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Field 6 Varangerhalvaya vest, was issued. During this period the Commission
has done a significant amount of work. This is not only shown by the fact that
the report counts as many as 676 pages in two volumes but also evidenced by
the length of the investigation, which took almost nine years. In comparison,
the five previous investigations were all together completed in less than seven
years.

The report concludes that people in the municipality of Karasjok are owners in
common of the land, which in 2006 was transferred from Statskog SF to the Finn-
mark Estate. This is the first time the Commission concludes that a group of people
in Finnmark enjoys collective property rights to their traditional natural resource
areas.

As in previous reports, the Commission refers to the Svartskog case, where a
local community won property rights to an outlying area in a dispute with the state.
In that case, the Supreme Court describes the use in the disputed area as ‘character-
ized by continuity, that it has been all-encompassing, intensive and flexible’.!® The
Commission assumes that this is also the situation in Karasjok. It means that the
requirement for use and duration for the acquisition of property rights, was met. As
in previous reports, the Commission states that the question of whether the people
have collective ownership to an area, depends not only on the people’s use (accord-
ing to the requirements of the concept of immemorial usage), but also on the use of
others and the State’s actions.

However, in contrast to previous reports, the Commission concludes unani-
mously that the people in the area, for many hundreds of years, have used and
possessed the natural resources in a way that essentially corresponds to having col-
lective property rights.!” The question is thus not whether the people have acquired
property rights through immemorial usage. Instead, it is a question of whether the
established rights are extinguished, so that the state’s alleged ownership in the
years from 1751 to 1980 has become a settled legal situation.

Furthermore, it is considered whether the local use had a basis in a legal opinion
that corresponds to collective property rights, and in addition, it must be considered
what significance the state’s activities have for the current legal situation. In other
words, whether the activities have affected the local legal opinions in a way that has
led to the original rights having changed in character or disappeared.

3.2 The emphasis on the previous state activities

The Karasjok report differs significantly from previous reports in terms of empha-
sising the state’s dispositions. In discussing these, the Finnmark Commission first
shows that the UN special rapporteur on the rights of Indigenous peoples, Victoria
Tauli-Corpuz, has been critical to the Commission’s conclusions weight on the
state’s disposition of land and resources.?® After a review of Norwegian case law,
and in particular the case of HR-2018-456-P (Nesseby), where the Supreme Court
places considerable emphasis on the state’s dispositions, the Commission finds
that such dispositions must be included in the assessment in ‘an ordinary way’.?!
More specifically, ‘a broad assessment must be made where “the local population’s
actions and opinions” are held up against the State’s (and others”) dispositions’.
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With such a starting point, the Commission assesses the state’s dispositions in
Field 4.

A unanimous commission initially states that the historical sources show that
the state to a small extent has acted as an owner over land and resources in the
area until the end of the 19th century. The Commission finds that the surveying
of property parcels that took place, the oldest dating back to 1811-1814 when ten
parcels were measured and registered, were formalisations of established use.?
There are good reasons to believe that this is a correct assessment, partly because
it is supported by other recent research which have shown that the land resolution
of 1775, was a land subdivision and registration act rather than an act that allowed
the King’s land to be given for free to people in Finnmark.?

At the same time, the assessment of the Commission deviates significantly from
how the Commission has previously assessed such dispositions.

A significant number of properties were surveyed out of presumably state land
after the Land Sales Act of 1863 came into force.”* After a review of these, the
Commission assumes that this is mainly a survey and registration of already exist-
ing parcels® and thus not an expression of state ownership. It then assesses the
period 1902 to 1965, which is the period where the next land sales act (1902), was
in force. During this period, 771 plots of private properties were established in
Karasjok,* which, according to the Commission, shows that the state’s disposition
of land and resources in Karasjok increased considerably after 1902.7

The state’s exercises over land that has not been surveyed and sold to indi-
viduals, however, was modest. Although the state, until 1945, leased out relatively
many outlaying hayfields, some of these leases were formalisations of established
use. Beyond that, the state has only made a few more typical private law disposi-
tions of the unsold land in Karasjok.?

Thereafter, the Commission discusses the opinio juris that local people may
have had. Here, too, reference is made to the Svartskog case, where it was not deci-
sive that 14 persons in 1921 had entered into agreements with the state on hayfield
leases, as it could not be

considered as evidence that these persons accepted that they were without
rights in Svartskogen. The reason may as well be that they more easily than
others accepted a demand from the authorities, or that they saw advantages
in being assigned a specific plot.?

Nor was it decisive that five individuals had entered into such agreements in
1928 or that contracts for logging and hay-cutting were made between individuals
and the state in the 1940s.%

The Finnmark Commission then assumes that also in Karasjok, someone may
have considered it advantageous to have their ongoing usufruct rights formalised
or to be allocated as a separate plot of land or hay field. In this respect, the Com-
mission places significant emphasis on case law expressed in the Svartskog case.
The opinion that the state’s landowner actions have been of a modest scope, and
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the way in which the local people’s legal opinions have been assessed, differs sig-
nificantly from previous investigations.’!

Furthermore, the Commission discusses the uncertainty associated with the fact
that the disposals were originally considered to have a basis in the king’s property
rights. According to older Norwegian common land law, the king was not the ‘sole
owner’ of the commons but the rights holder together with other use rights hold-
ers.’? Based on this, the Commission finds that disposals of the commons did not
necessarily take place by virtue of a property right but were the result of a right of
governance, based on a royal privilege.”

The Commission further states that ‘the State dispositions over the unsold land
in Karasjok were modest in content and scope and may therefore have been under-
stood within the framework of such a privilege idea’.** Furthermore, the Commis-
sion states that in recent times, doubts have been raised about the state’s ownership
to parts of the land in Finnmark, such as when the mandate of the Sdmi Right Com-
mittee was formulated in 1980, as well as in the preparatory work for the Finnmark
Act, which states that at least ‘parts of Inner Finnmark’ are areas to which ‘the
Sami are entitled to ownership and possession rights’.*

In an overall assessment, as mentioned by the Commission, the state’s dis-
positions must also be held up against the local people’s use and dispositions.
The Commission refers here to the fact that the people of Karasjok throughout
the period after 1751 have exercised a widespread, intensive and versatile use of the
local outfield resources:

This use corresponds in content and scope to the use that the holder of a collec-
tive ownership right of the relevant areas will have exercised. It also appears
that the population has exercised a significant degree of self-management with
the utilization of resources, in that various internal distribution schemes have
been in place, among other things for hayfields, cloudberry-picking and fish-
ing lakes.*

The Commission then finds that the land use of the people of Karasjok has been
dominant until the first decades after World War II: ‘During this period, the popula-
tion, with the exception of the use of the forest [for logging], also exercised sig-
nificant control over local resource utilization’.’” Reference is then made to the
Svartskog case, where the court-appointed experts stated that Svartskogen had a
status as commons for all residents in Manndalen and which people have mainly
managed on their own: ‘The way this has happened, without any formal govern-
ance, and with extensive and very active use, is rare elsewhere in the country’.®
The Commission then states,

The population of Karasjok has at least previously managed the local resource
utilization in a comparable way. Although the State gradually became estab-
lished and the population has complied with the State’s dispositions, local
use still has a significant scope.*
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Furthermore, the Commission mentions that the inhabitants did not have Norwe-
gian as their mother tongue. It means that a large part of the people at the time did
not speak Norwegian well, which must be emphasised in the assessment. There-
fore, as in the Svartskog case, it must be taken into account that misunderstandings
could arise in communication between Norwegians and Sami:

It can therefore not be considered decisive that the Karasjok population has
applied for purchase or lease of land in accordance with the various land
sales acts or entered into other contracts with the State. This is not necessar-
ily an acceptance of the State’s land ownership. It may rather have been a
consequence of the fact that a precondition for farming, was to apply for the
purchase or lease of land.*

The Commission then points out, with the exception of forest resources, that the
use, to a small extent only, has been subject to state regulations beyond what is
based on public law regulatory legislation on utilisation times and tool use. After
this, it cannot be assumed that the Karasjok people’s lack of protests against the
state’s dispositions have had the character of law-extinguishing passivity.*!

The Commission assesses the situation differently when it comes to the state’s
commercial forestry. Linguistic and other factors may, however, have contributed to
the fact that dissatisfaction with the forestry administration has not been expressed,
at the same time as forestry alone cannot provide a basis for the acquisition of
property rights. Emphasising that the state’s dispositions of land and resources in
Karasjok, except for the period from 1902 and 1965, had a relatively limited scope,
while the use of the local population has been continued to this day, the Commis-
sion finds it difficult to see that the state’s dispositions have implied that the right
of the local people from 1751 has expired. Nor can it be seen that the right signifi-
cantly had changed its character.*

Moreover, the Commission points out that parts of the state’s disposition that
have a private law character have been exercised in a way that appear as public
administration. That the dispositions were a result of the state’s assimilation policy
also weakens their weight:

It must therefore be assumed that the State’s dispositions when the Sami
Law Committee was established in 1980 had not broken down the local legal
opinions that had been established in Karasjok when the area became subject
to Danish-Norwegian Crown’s exclusive jurisdiction in 1751.4

The majority of the Commission (Gauslaa, Henriksen and Magga) thereafter
expresses that the state’s dispositions of land and resources in the study area for
a long period had a modest scope. Towards the end of the 19th century, and espe-
cially after the Land Sales Act of 1902 came into force, the state’s dispositions
became somewhat larger:

However, they have not had a content that has been able to establish the
State’s property rights as a settled legal situation or a right on a customary
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basis. The dispositions have had a public law character and have not broken
down the legal opinions of a strong local collective right. Nor have they
helped to establish a sufficiently broad acceptance of the State as a private
landowner by the local population.*

This acknowledgement leads the majority to conclude that there are not sufficient
indications supporting that the state’s ownership to the unsold land in Karasjok was
established as a settled situation when it was transferred to the Finnmark Estate on
1 July 2006:

This amassment of property is therefore not subject to the Finnmark Estate’s
property right under the Finnmark Act but is collectively owned by the local
population in Karasjok.*

The state’s dispositions have consequently not broken down opinions of strong
local, collective rights to land and outfield resources by the majority of people in
Karasjok.

The majority further concludes that the rights lie not with the municipality as
such but with everyone who at any time are registered as residents of Karasjok.
These inhabitants have an equal share in the property right, regardless of residential
time and ethnic origin. The majority also points out that local rights of use ‘must be
respected’. This means that the recognised property right must not be exercised in
such way that rights holders to particular property plots for, e.g., hunting cabins or
fishing places are displaced from their rights.

The Commission’s minority (Andersen and Heggelund) agrees with the major-
ity that the right in Karasjok is reminiscent of a collective property right that could
be traced back to 1751. However, the state’s later dispositions in the form of prop-
erty sales, leases and other transactions have affected the local legal opinions to
such an extent that the state’s ownership rights have been established as a settled
legal situation. According to the minority, this has meant that the local people’s
original collective right has been extinguished and replaced by the right of use that
is currently regulated in the Finnmark Act. This right is governed by the Finnmark
Estate, but in such a way that the Estate must respect local rights holders in Karas-
jok to avoid these being displaced from their traditional uses.

3.3 The importance of ILO 169 and its restorative function

In the Stjernaya case, the Supreme Court concluded that the ILO 169 does not
regulate the substantive rules for clarifying the land rights in Finnmark. In the
Karasjok investigation, the Finnmark Commission in contrast finds reason to place
considerable weight on ILO 169, stating that the convention means that no particu-
larly strict requirements can be set for the inhabitant’s legal opinions for rights to
be considered established. This means that

[t]he State’s expressed ownership claims will not alone be enough to deprive
Sami claimants of their good faith. In order to break down established rights
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by State dispositions, a relatively large amount must be required in terms of
duration, firmness, and content.*®

This is repeated later in the report, where the Commission refers to ILO 169 Article
8 (1) as well as Article 26 (3) of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) and expresses that these provisions mean that due
regard must be put on Indigenous peoples’ customs and legal opinions in national
law. Consequently, no particularly strict requirements can be set for legal opinion
or attentive good faith in recognising Sami rights when applying national property
law.¥’

The Commission also uses ILO 169 to support other parts of its conclusions. As
shown, the Commission has assumed that the state’s dispositions had not broken
down the local rights that was all-existing in Karasjok when the area became sub-
ject to the Danish-Norwegian Crown’s jurisdiction in 1751. A reason for this is that
the Commission emphasises that ILO 169 Article 14 (1), first sentence, concerning
the right to ownership and possession, has a restorative function.*® The Commis-
sion refers to the Nesseby case, where the Supreme Court states that ‘such a starting
point must generally be correct and has support in the preparatory work for ILO
Convention No. 169’. According to the Supreme Court, this means that ‘it will not
be decisive whether the State or others for a certain period have controlled areas
that previously have been possessed by the indigenous population’.* Due to the
factual circumstances in the Nesseby case, where the state’s dispositions allegedly
had lasted ‘for several hundred years’, the Supreme Court abstained from going
further into the restorative function.

The Commission has found that the state’s dispositions in Karasjok are not as
long-lasting as in Nesseby and that the dispositions that are relevant to include as an
expression of ownership, took place in the period from the early 20th century until
the 1970s. In this regard, the Commission states,

If the Sami use had ceased during this period, and there was no longer any
connection between the use and the control that was originally exercised and
the current situation, around 70 years could have been sufficient depend-
ing on the circumstances [for loss of property rights]. However, the wording
‘traditionally occupy’ in the first sentence of Article 14 (1) implies that it is
no requirement that the indigenous peoples’ exercise and use of authority
must have been of the same scope and content as it originally was, in order to
establish right to ownership and possession under Article 14.%°

In addition to the ILO Guide of 2009, the Commission refers to the Sami Rights
Committee’s International Law Group to substantiate the statement. The Interna-
tional Law Group assumed that in order to fulfil the condition of ‘traditionally
occupy’, it would be sufficient ‘if the use invoked as a basis for the right’ had
existed a few years into 1900-century.’! The Commission also refers to the Minis-
try of Justice, which prior to the ratification of ILO 169, assumed that the situation
must have persisted ‘until our days’.>
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The Commission then states that it is hardly necessary to go further into this:

In the same way as in the question of whether there is a settled legal situa-
tion or a formation of customary law, this [the question of property rights]
will depend on an overall assessment. However, it is clear that the use of the
Karasjok population has been dominant until the first decades after World
War 1133

The Commission has found that the inhabitants, except for the forest, to a large
degree have controlled the local resources. Furthermore, the Commission states
that the local legal opinions that the right to land and outfield resources lies with
the local population and not with the state are still strong. According to the Com-
mission, this means that

[tThe unsold land in Karasjok must therefore be considered covered by the
criterion ‘traditionally occupy’ in the first sentence of Article 14 (1). The
restorative function of the provision must mean that around 70 years of rela-
tively extensive exercise of State control from around 1900 will not be suf-
ficient for the State’s dispositions of land and resources to have broken down
the right that existed in 1751.%*

The Commission further state that this also have to be the result if, in addition to
the state’s dispositions in this period, one includes more than 40 years with fairly
limited exercise before 1900 and barely 10 years until 1980 with dispositions that
have less weight due to objections to state property rights.

The fact that both the Commission and the Supreme Court has emphasised the
restorative function in ILO 169 Article 14 (1), means that ILO 169 holds a signifi-
cant importance not only for the Karasjok study but for the overall judicial survey
of Finnmark. This may also expand the narrow interpretation set by the Supreme
Court in the Stjernoya case in such way that ILO 169 will have a greater signifi-
cance in the judicial mapping in the future than it has had so far.*

4. A brief analysis and conclusions

In the Karasjok investigation, the Finnmark Commission has assessed both the
legal situation and the legal history with a different approach than in previous
investigations. Although the result is different from the outcome of the Supreme
Court Nesseby case, there is little reason to doubt that the Commission has applied
the law in compliance the framework of contemporary Norwegian law, interna-
tional law and its purpose. The fact that the report’s main conclusion is presented
with dissent does not change that view.

The Commission concludes that the government or the king’s officials in the
past have not exercised ownership disposition, but rather public authority over the
lands located in Karasjok. This is in accordance with other research and appears to
be an apt finding. It is also not possible to find specific documentation that the king
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of Denmark and, later, the king of Sweden was considered as owner of the land in
Finnmark; beyond the position he may have as a territorial lord or royal highness,
which supports the Commission’s findings.

That the Commission concludes that the surveying, and registration of proper-
ties in the 19th century was a formalisation of established use, and not a transfer of
property, is also in line with such a realisation.

When the minority of the Commission argues that state dispositions in the 20th
century have affected local legal opinions to such an extent that the state’s owner-
ship rights have been established as a settled legal situation, it does not consider
the asymmetric balance of power between state and local people and that the locals
in any case continued to adhere to their own traditions and customs. In this sense,
there is greater reason to emphasise the majority’s conclusion that the local popu-
lation retains the collective property rights they had when the Karasjok area came
under Norwegian sovereignty in 1751.

Considering Norway’s obligations under ILO 169 to recognise ‘the rights of
ownership and possession of the peoples concerned over the lands which they tra-
ditionally use’, the Commission emphasises the Convention in a way that gives
it practical significance for the judicial survey. At the same time, some may say
that the Commission has challenged the Supreme Court’s understanding of the
scope of ILO 169 in the Stjernoya case. This application of law must, however, be
considered appropriate, not least because the Supreme Court, in the Nesseby case,
has confirmed that the right to restitution is a part of the ILO 169 article 14 (1) and
thus is legally binding for Norway. The Supreme Court has in that case also stated
that ILO 169 is of significance, regardless of its incorporation through Section 3,
first sentence, of the Finnmark Act, both as a result of the second sentence and the
general presumption principle in Norwegian law (para. 166). This means that the
Commission’s application of law follows the norms the Supreme Court has drawn
up in the Nesseby case.

The Finnmark Commission’s application of law has contributed in giving ILO
169 increased relevance for judicial survey, as assumed by the majority in the Par-
liamentary Standing Committee of Justice when the Finnmark Act was adopted. In
this way, the Commission may, perhaps to the same extent as the Supreme Court,
have helped to establish a kind of precedent, also for the courts.

Furthermore, other legal questions are posed in a different way than in previous
reports, as the Commission recognises the original property right for the inhabit-
ants and asks whether this right is retained or has been extinguished by the state’s
presumed dispositions of ownership. In the Nesseby case (para. 146), the Supreme
Court has considered such a question to be inappropriate. However, with the clear
examination of the historical facts, this can hardly be viewed as such an approach.

In summary, this chapter has shown that the Finnmark Commission in Karasjok
has come to a different result compared to its previous investigations. The differ-
ent result is, to some extent, more a consequence taking a different approach to the
legal history and international law than substantive differences in factual circum-
stances of the investigation fields. This ‘adjustment of course’ has been necessary
in order to meet Norway’s obligations under international law. It has probably also
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strengthened the legitimacy in the Sami societies. Additionally, the adjustment has
contributed to the alignment of the application of the rules on immemorial usage
with a situation that reflects the historical realities in Finnmark, and further to the
Sami context, as it was done in the cases of Selbu and Svartskog.’® At the same
time, questions remains to be answered concerning other interest holders than the
Sami, and probably from parties in previous investigations, regarding, among oth-
ers, previous practices, assessments and the predictability of the investigations.”’

5.  Aftermath and legal proceedings

The Commission’s conclusions have raised considerable debate both in the press
and in political circles, where the contours of fronts that have been little visible
since the Finnmark Act was adopted in 2005, now become more evident. A part
of the picture is that the Finnmark Estate’s administration has worked actively to
ensure that the board of the Estate does not approve the Commission’s conclu-
sion. On 25 November 2020, however, a dissenting board of the Finnmark Estate
approved the conclusions with the chairman’s vote—a chairman appointed among
the representatives chosen by the Sami Parliament.*® At the beginning of 2021, the
leadership position of the board went from the Sdmi side to the county council-
appointed representatives, as the Finnmark Act section 7, para. 6 requires for odd-
numbered years. The new appointed board, on a rather thin basis, immediately
reversed its decision, which meant that Finnmark Estate no longer accepts the con-
clusions of the Commission.

Whether the property rights of the Karasjok inhabitants will be recognised and the
titles transferred over to them is thus now a question for the courts of law to decide.
In accordance with procedural rules in the Finnmark Act, the people of Karasjok
must bring their claims for the Uncultivated Land Tribunal, suing the formal title-
holder, the Finnmark Estate, to have a chance to have the title recognised, transferred
and registered. When the deadline for filing lawsuits was reached on 11 June 2021,%
many did so, for as many as 13 lawsuits were received. Two of them distinguished
themselves with claims of collective property rights to all the land of the Finnmark
Estate in Karasjok. The claims were raised by the Karasjok municipality on behalf of
the municipality’s inhabitants, the Karasjok Sami Association, as well as five smaller
community associations. A similar claim was put forward by the Guttorm group and
two reindeer husbandry districts, claiming that it is the Sdmi population in Karasjok
who holds the title to the land of Finnmark Estate in Karasjok.

In addition, there were nine claims which concerned property rights to cabin
grounds, traditional turf houses grounds and larger or smaller delimited property
plots that were applied for. There were also claims for the right to extract wood
for Sami handicrafts and for the right to fish and outfield use that were requested.

It is an open question what the outcome of the disputes on collective property
rights will reveal. The Land Tribunal chose to hear the smaller cases first. These
were all concluded by the end of 2022, where the judgments in the Land Tribunal
went in varying directions. One of these was appealed by the Finnmark Estate to
the Supreme Court, which was unable to deal with the case.®



34
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In January 2023, the court proceedings in the two cases regarding collective

property rights to all former state land in Karasjok were processed jointly by the
Land Tribunal.®! After that, there was great anticipation attached to the outcome of
the case, to whether everyone living in the Karasjok municipality, the Sami in the
municipality or the Finnmark Estate owns the former state land in Karasjok. The
judgment of the Land Tribunal was presented on 21 April 2023.%
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