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1 Introduction

1.1 Background

Navigation in the Arctic has always been a uniqoivily compared to the other
marine regions of the world. The main explanatiohthat are the remoteness of the area,
which produces certain risks in terms of timelypasse to accidents which may occur,
and severe climatic conditions, primarily, the cmds and the presence of ice throughout
the most part of the year. All this requires splet@ahnical skills of the crew and creates
serious threats to the safety of ships navigatiothis marine area. As a result, the vessels
are exposed to cause negative effects to the emaent.

There are several categories of the Arctic shippogh as, for example, the
commercial vessels and oil tankers; however eskhedie cruise-based tourism in this
area has shown the rapid growth in the last fevadies.

Going back to history, “tourists began visiting tAectic in the early 1800s and
their attraction to this unlikely destination hasown steadily for more than two
centuries... In 1850, Arctic marine tourism by comanr steamship was initiated in
Norway... Arctic destinations included Norway's fjerdand North Cape, transits to
Spitsbergen, Alaska’s Glacier Bay... riverboat crsisethe Canadian Yukon, and cruises
to Greenland, Baffin Bay and Icelantl.”

Cruise vessels navigation for tourism and recreai® very challenging ship
operation process. There are various reasons taiexpat. Above all, the peculiarity of
the cruise industry is that it generally operatagyd vessels that carry on board a
considerable number of passengers. Consequentlisecships generate a substantial
amount of wasté. The operational discharge is a normal activity & the vessels
navigating in any marine region of the world. Howevthe marine pollution from
accidents is more likely to happen in the Arctiarthn the other parts of the world’s ocean.

The Arctic is the Polar region, which is distinor fits geographical, climatic and
ecological characteristics. Moreover, the Arctis lb@en inhabited for many centuries and
the coastal territories where the indigenous pexiple are under greater threat because of
the increasing marine pollution. Therefore, em#ag the increasing touristic interest to
the Arctic nowadays and prospectively in the futame as a consequence growing amount

! AMSA 2009 Report. p.45. Arctic council, April 2008econd printing
(http://mww.pame.is/images/stories/PDF_Files/AMSA020Report 2nd_print.pyfViewed on 01.06.2012.
2 Mohammed, Torres, and Obenshain (1998) p. 1.
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of cruise vessels in this region, the importancepuadtection of this fragile marine
environment comes to the forefront.

There is a number of general international mangldemal instruments pertinent to
the protection of the Arctic marine environment.siBes, there are specific regulations
relevant to the cruise vessels that mainly bear-legally binding character and are
focused on individual States and subjects, whichndb cover the entire Arctic as a
complete system. In order to address challengisigess within international legislation in
relation to the cruise ship pollution in the Arctihis work will analyse the relevant
provisions which reveal the possibilities of thestal States to regulate cruise ship traffic
in the Arctic. The most important of these tredtiase to be discussed in the scope
delimitation and outline subsection.

One of the most popular destinations in the AriSpitsbergen or Svalbard. Its
unique nature attracts visitors from all over therla to take cruise liners to travel there.
The increasing number of the cruise vessels namgan the Norwegian Arctic waters
affects the marine environment. Being under thé $alvereignty and jurisdiction of
Norway" the protection of the marine environment in Saedbmaritime zones lies on the
Norwegian authorities. Hence, apart from the ird@omal legislation the national
legislation pertaining to the cruise vessels in $walbard waters as an example of the
coastal State response to the environmental thneatse Arctic will be analysed in the
thesis.

The Antarctic is another Polar region where the@4$fased tourism has also grown
considerably. The regulation of the vessels’ nawgain this region is being managed by
the unified Antarctic Treaty System, which is whyetexperience of the Antarctic
legislation is an interesting subject to comparéhwvihe Arctic to outline the differences
and similarities that can be of a special valudwéigards to the potential improvements of

the legislation applicable to the Arctic.

® The 1969 Vienna Convention on the Law of Treaties, 2 (1) (a) defines a treaty as: an
international agreement concluded between Statewritten form and governed by international law,
whether embodied in a single instrument or in twd anore related instruments and whatever its pdatic
designation.
* The 1920 Spitsbergen Treaty, Art. 1.



1.2 Objectives

The research is aimed at the study which possdsilithe coastal State has in
regulation of operational and accidental pollutionthe marine environment from the
cruise vessels navigating in the Arctic on the examof international legislation.
Consequently, the relevant Norwegian national lage applicable to Svalbard Arctic
maritime zones concerning the aforementioned majpic is examined in the thesis.
Together with that, a comparative analysis of tineti& and Antarctic legal regimes related
to the regulation of the marine pollution from treise vessels is made.

Based on this assumption the research questiorisraralated as the following:

- What legal possibilities does the coastal Stateetwocording to the major
international regulations aimed at preventing tiperational discharge and accidental
cruise vessel pollution in the Arctic?

- How has Norway implemented its national legislatitm prevent the
negative environmental impacts from the operaticarad accidental pollution from the
cruise vessels in Svalbard maritime zones?

- How can the experience of the Antarctic Treaty &ysbe beneficial for the
prospective legal regime on the environmental ptaie from cruise vessel pollution in
the Arctic?

1.3 Scope delimitation and outline

The thesis will analyse the relevant provisionsheftwo main international treaties
i.e., the 1982 United Nations Convention on the ldithe Sea and the MARPOL 73/78.
For the purpose of the thesis, the other majorrmatéonal legal sources will not be
regarded in order to keep within the outlined scoames. Further on, the focus will be set
on several specific regulations related to theserwiessels in the Arctic such as the IMO
Polar Shipping Guidelines and the Arctic Expeditidmise Operators Guidelines (AECO
Guidelines).

Together with that the legal regimes of the Aretied Antarctic will be compared,
based on the 1959 Antarctic Treaty and the 1991r&mwental Protocol.



Particular attention will be paid to the Norwegidegislation pertaining to
Svalbard, especially the Svalbard Environmentatdetmn Act and Heavy Fuel Oil ban
on board ships in Svalbard’s Eastern waters reigukat

The two types of pollution regarded in the thesesthe following: the operational
discharge and the pollution arising from accidebise to the limited wordage of the work,
the main kinds of operational pollution and the aofs to the environment caused by them
will be regarded briefly, whereas the investigatiah be primarily focused on the analysis
of the aforementioned relevant international regites aimed at the prevention of such
pollution applicable to the cruise vessels.

With regards to the structure, the thesis will cosgthe following elements:

In the introduction the objectives of the reseawiti be outlined, its scope
delimitation, the legal sources and methods usethgiihe investigation process will be
provided.

Then, in the second part of the thesis the cordeitte research is going to be set
up: an overview of the current and perspectiveserwiessels navigation in the Arctic will
be given, emphasizing the growth of the cruise stiutogether with the spatial definition
of the region, the terms what the operational aswidantal discharges are, their types and
components and environmental problems which thageavill be explained.

Further on, in the third part of the thesis thecegsh questions will be analysed
correspondingly. The first chapter will be devotex the study of the international
legislation related to the measures which the ebaState can take to deal with the
accidental and operational pollution from the aenessels in the Arctic and analysis how
adequate these regulations are to prevent the imegatpacts of such pollution on the
Arctic marine environment.

In the second part, the national measures that &lpimplements to prevent the
aforementioned sorts of pollution from the cruisessels in order to protect Svalbard
marine environment will be examined.

In the third part, the Arctic and Antarctic regitats related to the operational and
accidental pollution from cruise-vessel navigatimnthe marine environment will be
compared and analysed.

In the end, the conclusions will be made in acaocdawith the results achieved

from the analysis of the stated research questions.



1.4 Legal sources and methods

In order to achieve the objectives of the thedig following methodological
approach has been used.

Primarily, the main method used for the purposehef thesis is the analysis of
international and national legal sources, as stpdl by the Article 38 of the Statute of the
International Court of Justice (ICJ). Together wvilthat, the method of interpretation of the
treaties set by the Article 31 of the Vienna Corienon the Law of Treati@ss used. The
two main treaties used for the purpose of the shesre the provisions of the 1982
UNCLOS and the IMO MARPOL 73/78 Convention. As agel rule of the international
law the treaties are only mandatory for the Sttasare parties to them, which means that
the other States are not bound by those obligatidesertheless, the treaties’ provisions
may be internationally legally binding on Statelidf@ing the customary international law
and State practick.

Then, the ‘soft law’ instruments are also of rele&for the questions of the thesis,
as the importance of the non-legally binding norimesincreasing especially in the
regulation of the environmental protection isSue$he main relevant ‘soft law’
instruments are the Guidelines and RegulationsefMO.

Specific attention is also paid to relevant Nonaegnational legislation, i.e. the
Svalbard Environmental Protection Act and Heavy|FO& ban on board ships in
Svalbard’s Eastern waters regulations.

Furthermore, the critical analysis of the additios@entific reports, books, articles
and political documents as defined by the Artidkedd the ICJ have been used to support

the legal argumentation and provide the completeednment of the researched topic.

®> The 1969 Vienna Convention on the Law of Treates31.
® The Statute of the International Court of Justie,38, para 1(b).
" Abbot and Snidal (2000).



2 Cruise vessels navigation in the Arctic: environmntal outcomes

2.1 Introduction

This part of the thesis will be focused on the seuiners navigation in the Arctic
region and its influence on the Polar environmEirst of all, the definition and the spatial
scope of the marine Arctic which will be regardadhe work will be presented. Then the
navigational activity of the cruise ships in thiga will be outlined in order to have an
overview of the vessels traffic density. Further, angeneral definition of the marine
pollution with particular focus on its operatioraaid accidental forms will be given, and
finally a brief examination of the main types oéthforementioned pollution produced by
cruise vessels and the problems caused by these abrpollution on the marine
environment will be done. The possible legal sohsito them on the international level

will be subject of the analysis in the followingagter.

2.2 The Arctic — setting the scene

Nowadays there is no single generally accepteditiefn of the marine Arctic in
the world. There exist several geographical, ecoddgand other criteria for the
explanation of the term — Arctic. For the scopehef thesis two main characterizations of
this Polar region will be provided. Most commonljye delineation of the Arctic
boundaries is done by the Arctic Circle, which le tinvisible line of latitude 66°33'
North®. Alternatively, provided by the Arctic Human Dewpiment Report (AHDR) and
stipulated by the political reasons, the Arcticluges “[a]ll of Alaska, Canada North of
60°N together with northern Quebec and Labradbnfabreenland, the Faroe Islands, and
Iceland, and the northernmost counties of Norwayedn and Finland... in Russia ...
encompasses the Murmansk Oblast, the Nenets, Yadaets, Taimyr, and Chukotka
autonomus okrugs, Vorkuta City in the Komi Republidorilsk and Igarka in
Krasnoyarsky Kray, and those parts of the SakhaiRepwhose boundaries lie closest to

the Arctic Circle.® This definition is much broader than the first @mel incorporates also

8 Rayfuse (2007) p.197.

° Arctic Human Development Report, 2004, p.17-18.
(http://www.svs.is/AHDR/AHDR%20chapters/English%26sien/Chapters%20PDF.hjnViewed on
25.05.2012.




the sub-Arctic territories of the eight Arctic cdrues, i.e. Canada, Russia, Norway,
Sweden, Iceland, Finland, Denmark and the UniteteSt

Both aforementioned delimitation lines can be seernthe Figure 1, which also
includes the boundary established by the Arctic toimg and Assessment Programme
(AMAP).

Figure 1. The delineation of the Arcfic

Arctic circle
Arctic boundary: AMAR
Arctic boundary: AHDR

“There is no universally accepted definition foretlArctic Ocean” either.

However, it seems generally accepted that theremigefive coastal States to the Arctic

10 Arctic boundaries. Compiled by Winfried K. Dallnman (ttp://www.arctic-
council.org/images/maps/boundaries)pifiewed on 09.06.2012.
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Ocean, namely Canada, Denmark (in relation to Gaed) Norway, the Russian
Federation and the United Statés.”

Referring to the Koivurova and Molenaar, “[tlhe ficcOcean holds considerable
strategic interest for the arctic states, arct&gdents and the international community as a
whole. The arctic marine environment is one of Wald's largest, most valuable and
pristine natural regions. The area is facing urguieated changes with melting sea ice and
is under threat from increased economic activitegeh as shipping, oil and gas
development, tourism and fishing. The new sea eimgrgght before our eyes from
beneath the sea ice is in urgent need of regulatiorprotection*

The increase of the number of the tourist cruiserf heading to the Arctic proves
the necessity to review the current legal framewaorkrder to introduce and provide the
measures, which will be able to adequately prdtexiArctic marine environment from the

emerging pollution threats.

2.3 Current and prospective cruise vessels navigat in the Arctic

The navigation of the cruise ships in the Arctidependent mostly on three main
characteristics: the availability of the sea-rodésgling to the cruise destination points, the
vessels themselves, which are capable to operdke iArctic waters, and the level of the
ice-coverage of the area.

What is the definition of a cruise ship? AccordiogAMSA report, cruise vessels
are passenger vessels that “carry passengers, avlietitransport purposes only or where
the voyage itself and the ship’s amenities are pfithe experience®> And a passenger
ship is “usually defined as a ship carrying mo@nth2 passenger®”

When the cruise tourism in the Arctic was in itsgption, which dates back to the
beginning of theXIXth century® there were just a few ships, which carried on ayer
around 100 passenggts‘At the present time, advanced ship technolotpegther with

improved marine charts and navigational aids hdlesvad cruise ship travel to increase

1 Koivurova, Molenaar (2009) p. 15-16.

2 bid p.3.

BAMSA 2009 Report. p.72. Arctic council, April 200€econd printing.
http://www.pame.is/images/stories/PDF_FilessAMSAQ020Report _2nd_print.pd¥iewed on 01.06.2012.

% The International Maritime Organization. Passersiéps.
http://www.imo.org/ourwork/safety/requlations/pafpessengerships.aspkiewed on 27.05.2012.

15 Snyder (2007) p.12.

% Klein in Léuck (2010) p.57.




exponentially.*” And the modern cruise liners are able to accomieo8800 or more
people on board.

The density of cruise vessels traffic in the Aratiowadays is concentrated on
certain areas stipulated by the touristic interastd demands as well as the cruise vessels
capability to reach those locations. Accordinghe teport from the world’s largest cruise
agency — Cruise Liners International AssociatiohlfJ in 2009, Alaska was the third
destination point for the members of CLYA.

“Large cruise ships have ... increased their preséamdbe northern hemisphere.
Cruise tourism in Alaska has grown to almost 1ionllpassengers per year. There has also
been significant growth in cruise ship visits teland, Greenland, the coasts of Norway,
Sweden and Finland, and the cost of LabraddiCruise traffic around Svalbard has
increased as well what will be discussed furtheinaihe thesis.

There are three main Arctic cruise vessels trafbiotes: the Northeast Passage
(NEP), which is lying along the coast of the Rusdt@deration and connects the Atlantic
and Pacific Oceans, the Northwest Passage (NWHEhwhpresents the coastal sea lane
between the Atlantic and Pacific Oceans spannirg dfnaits along the coast of the
archipelago of Canada, and the Trans Polar Pasbagés presumed to be a mid-ocean
route across the North PSfe(Figure 2)

“From a navigational point of view, the NWP will libe last area where the
multiyear ice will disappear and shipping throubis tPassage will remain risky even in
the summer season. The ice models indicate thatéheonditions will be too heavy for
any commercial shippind® However, “between 1984 and 2004, 23 commerciaiseru
ships accomplished transits of the Northwest Pa&s¥adt is considered that “currently,
the NEP seems to offer the best operating conditfion commercial shipping activities

during summer seasof>”

YSnyder (2007) p.12.

8 The overview. 2010 CLIA Cruise Market Overviewatttical Cruise Industry Data Through
2009.http://www?2.cruising.org/press/overview2019iewed on 12.06.2012.

¥ Klein in Léuck (2010) p.58.

% Marine Traffic in the Arctic. A report Commissiondsy the Norwegian Mapping Authority
http://www.iho.int/mtg_docs/rhc/ArHC/ArHC2/ARHC2-@4 Marine_Traffic_in_the Arctic 2011.pdf.
2011. Viewed on 20.06.2012.

2L |bid p.19. Viewed on 20.06.2012.

22 AMSA 2009 Report. p.79. Arctic council, April 2008econd printing
(http://mww.pame.is/images/stories/PDF_Files/AMSA020Report 2nd_print.pyfViewed on 01.06.2012.

“Marine Traffic in the Arctic. A report Commissionday the Norwegian Mapping Authority
http://www.iho.int/mtg_docs/rhc/ArHC/ArHC2/ARHC2-@4 Marine_Traffic_in_the_ Arctic 2011.pdf.
2011. p.5. Viewed on 20.06.2012.




Figure 2. The Arctic Ocean with Transportation icors™
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Concerning the mid-ocean route, “in 2004, the gagsenger vessels that traveled
in ice-covered waters were the Russian nuclearaeedgders that took tourists to the North
Pole, voyages they have been making for tourisrpqaes since 199G

The present reliable data of the exact number efctiise liners navigating in the

Arctic is hard to obtain due to the lack of unifigtbnitoring system, however the total

24 Mapping solutions, Lawson Brigham, USARC Anchor@§®6. Marine Traffic in the Arctic. A
report Commissioned by the Norwegian Mapping Autkror
http://mww.iho.int/mtg_docs/rhc/ArHC/ArHC2/ARHC2-C4 Marine_Traffic_in_the Arctic_2011.pdf
2011, p.4. Viewed on 20.06.2012.

ZAMSA 2009 Report. p.78. Arctic council, April 2008z2cond printing.
http://www.pame.is/images/stories/PDF_Files/AMSA020Report_2nd_print.pd¥iewed on 01.06.2012.
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estimated number of ship-based passengers vidiliifigyent destinations in the Arctic
region counts up to several million pedfle

The prospective navigation in the Arctic is stiggath not only by the economic
development but mainly by the climatic changes. Bdays this area is covered by ice
most part of the year, which means more than sikth® Thus, the majority of the cruise
vessel voyages in the Arctic takes place duringsthmmer season in ice-free waters.

“The summer season has traditionally been defirseduae-October, but favorable
ice conditions and technological improvements hgvadually allowed an extended
summer season. Navigation during the winter se@donember-May) is generally much
more difficult than in the summer season, due ¢cttiicker ice cover®

“With powerful icebreakers one can reach the Ndte or circumnavigate the
entire Arctic Ocean. With expedition ships and at@ssed passenger/cruise vessels, trips
are offered into the NWP and in the NSR trips gbltwaja Zemlja and Franz Josef's Land
in the west and to the Wrangle Island in the Chulsga in the east. The vessels are fairly
small — 50 to 400 passengers — very small compardide largest cruise vessels of more
than 5000 passengers. The larger vessels coneeptrathe blue waters around Svalbard
and Greenland, which is the target for most Arctigses, while the smaller vessels go on
expeditions in ice-covered waterS.”

As Rayfuse and Borgerson noted, the melting oidbevould allow tour operators
to offer cruises in all three aforementioned sede® which would increase the amount of
vessels to use the Arctic Ocean areas that hadidi access in the past. Higher density
of cruise ships’ traffic will inevitably affect th&olar nature and raise the level of
pollution. Further on, the types of pollution praéd by the cruise vessels will be

presented.

% | éuck (2010).

2" Marine Traffic in the Arctic. A report Commissiathéby the Norwegian Mapping Authority
http://www.iho.int/mtg_docs/rhc/ArHC/ArHC2/ARHC2-04 Marine_Traffic_in_the Arctic_2011.pdf.
2011. p.12. Viewed on 20.06.2012.

% |bid p.19. Viewed on 20.06.2012.
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2.4 Ship-based pollution from Polar cruises

The term pollution of the marine environment, adaay to the Article 1 (4) of the
LOSC “means the introduction by man, directly atiractly, of substances or energy into
the marine environment, including estuaries, whiesults or is likely to result in such
deleterious effects as harm to living resources rmadne life, hazards to human health,
hindrance to marine activities, including fishingdaother legitimate uses of the sea,
impairment of quality for use of sea water and otidm of amenities’.

With the development of the cruise vessel tourisnthie Arctic the number of
challenges related to the pollution is increasingd hrings serious damages to the marine
environment. The changes in the world’s climatertipalarly the global warming,
explicitly are proving that the melting of the icethe Arctic is the reality of our times and
with every next year it becomes inevitable to foe new challenges connected to this
process? Arctic ice cap has reduced to half size within gaest fifty yeard' and this is
progressing.

Pollution from the cruise vessels as well as frown dther ships generally consists
of two types: operational and accidental. “Accidrdischarges (oil spills) occur when
vessels collide or come in distress at sea (engiaakdown, fire, explosion) and break
open, or run aground close to the shore, or wheretis a blowout of an offshore oil well,
or when a pipeline breakd®The cruise vessels sailing in the Arctic are kito be
constructed the way which provides the protectigairzsst such damages. Nevertheless, the
accidents are still likely to occur and bring acdeeeffects on the marine environment.
“While it is uncommon for ships to sink, groundirg® more commort? Pollution from
accidents is more dangerous but does not haveathe segular manner as the operational
and takes its origins from maritime casualties.

In case of groundings or if the cruise ship sinkssuch remote location as the
Arctic, the potential damage to the environment lbartremendous especially because of

the oil leakage and discharge of other dangerossewavhich are produced and located on

29 The 1982 UNCLOS Art. 1.

%0 Rayfuse (2007).

31 Borgerson (2008).

32 Global Marine Oil Pollution Information Gatewahttp://oils.gpa.unep.org/facts/oilspills.htm
Viewed on 07.06.2012.

33 Léuck (2010) p.58.
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board during the voyage. The latest statistics ggdw show that the accidents in the Arctic
are not uncommon (Figure 3).
Figure 3. Cruise ship accidents in the Arctic wat&010-2008*

Date Vessel Incident Location
August 27, 2010 The MV ClipperGrounding Near Kugluktuk in
Adventurer the Canadian Arcti¢

circle

June 30, 2010 MV Polar Star Grounding Hornsund [&rdl
in the Arctic

6 January, 2009 Richard With Grounding Norway

July 7, 2008 Spirit Of Glacier Bay Grounding Alaska

June 04, 2008 Spirit Of Alaska Grounding Alaska

Because of the large sizes and great number okpgsss on board, the cruise
liners produce greater amount of waste than othgrss The operational discharge is
normally a deliberate and routine activity that ¢ana very large extent be effectively
controlled and avoided depending on the constmaiod technical facilities provided on
the vessel and the relevant knowledge and attitafiee vessel operator and the cr8w.

First of all, the cruise ships produce large amsurit wastewater of two main
kinds: grey water and black water. Grey water cofnesy sinks, showers and related
activities and represents the largest categorygoid waste from cruise ships, e.g. up to
800,000 litres of grey water is produced on averaggse liner comprising 2000/3000
passengers plus crew per day.

Black water or, more commonly, sewage consists astewater generated from
toilets and medical facilities and estimates 11@,06es daily®’ If the untreated black
water is discharged into the sea, it can inevitatdyse serious threats to the marine

environment, the mortality of fish and benthic angans®®

34 Cruise ship sinking. Cruise Ship Grounding Listifiiing Cruise Ship Accidents - Cruise Ship
Collisions.http://www.cruiseshipsinking.com¥iewed on 16.06.2012.

Maritime  Accident  casebook. Richard With  Ferry @Grding Report Out.
http://maritimeaccident.org/2010/04/richard-witliFfegrounding-report-outViewed on 17.06.2012.

35 Global Marine Oil Pollution Information Gatewayttp://oils.gpa.unep.org/facts/oilspills.htm
Viewed on 07.06.2012.

% | éuck(2010) p.111.

37 bid.

38 Coghlan (2007) p.65.
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The other type of waste is hazardous, e.g. dryaghgawaste, paint, light bulbs,
batteries, expired pharmaceuticals, 8ttThese wastes are toxic and can have significant
negative impacts upon the marine environment, sgatheath or failure in the reproductive
success of fish, shellfish, marine mammals andrditiag organisms.*

“A cruise ship produces large amounts of non-teatd wastes, including glass,
plastic, wood, cardboard, food waste, cans andratiduch of the solid waste is being
discharged at sea, which has the potential to taffex marine environment in various
ways: mammals and birds can swallow the waste,wt@sults in damage of the animal’s
digestive tract and, subsequently, death throustvation.”*

“As a part of the normal operation, a cruise shipdpces approximately 95, 000
litres of water that collects in the bilge (the kst part of the ship’s hull) during a one-
week voyage. Also a part of normal operation is ldeking of oil from machinery and
engine into the bilge watef? Qily bilge water can be lethal for fish, birds am&mmals,
and can damage coral reefs and other living orgasis

Another problem is that the large quantity of bstllavater used by these cruise
vessels in one area is being discharged in the ttbations, e.g. “70,000 litres per day,
with the subsequent risk of introducing invasiveaes into different ecosystems and
giving rise to red tides and pathogefi5.Thus, it can cause serious environmental
problems.

To sum up, total amount of waste produced on asership with 2000-3000
passengers can be 1,000 tonnes pefday.

These figures invoke a high environmental concerrthie Arctic waters as the
amount of waste discharged depends on the numllesiaes of the cruise ships. Taking
into consideration the vulnerability of the Arctitarine area it is important and at the same

time challenging task to provide the adequate nespdo these problems.

39 Léuck (2010) p.112.
0 Sweeting and Wayne (2006) in Léuck p.112.
! Léuck (2010) p.112.
2 bid p.113.
3 |bid.
*4 Carlton (1999) p.431.
45 Léuck(2011).
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2.5 Conclusion

The cruise ship navigation in the Arctic region gsowing steadily and the
development of the modern high technologies togethh the climatic changes, i.e. fast
melting of ice, which in its turn widens the availdy of the sea passages, are highly
contributing to the intensification of the cruisetigity in the foreseeable future. The
increase of the large cruise liners in the watdrghe Arctic brings in the problematic
upsurge of the pollution produced by them. That lsad to the contamination of the
greater marine areas.

Therefore, the main goal of the international aational regulations is to provide
measures to prevent marine pollution to the bessipte extent and to eliminate the
adverse effects of it to the sea-environment. RBggr severe climatic conditions,
remoteness and the lack of relevant infrastruciiuréhe Arctic, the necessity to develop
legislation capable to provide adequate responigetemergencies at sea and moreover to
increase the level of compliance with it becomea special importance.

Hence, taking into consideration the potential dlseto the marine Arctic
environment in the nearest future, the currentslagon should focus on the prevention of
the pollution and work towards the challenging eymey issues, which will be subject to

analysis in the following chapters of the thesis.
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3 International and national regulation of the polution from cruise vessels
3.1 International legislation related to the accidetal and operational
pollution from cruise vessels in the Arctic
3.1.1 Introduction

This aim of this chapter is to analyse the maimenurinternational regulations of
the marine environmental pollution applicable te tnuise vessels navigating in the Arctic
and what possibilities these regulations providetie coastal States in terms of regulation
the cruise ships pollution to the marine environtmen

As it was discussed in the previous chapter, theease of cruise shipping in the
Arctic may pave the way to greater marine enviromta@epollution, which is why the
special measures should be developed to preveméduce such risks. This idea was
emphasized by the five Arctic coastal States inliiessat Declaratioft® Consequently,
the legal options, which the coastal State hasetmlate cruise ship pollution will be
analysed in this chapter.

In this connection, the regulatory framework isdzhen the two main international
legal instruments that control the questions ofingaenvironmental pollution — the 1982
United Nations Law of the Sea Convention and th® IMARPOL 73/78 Convention. The
UNCLOS sets the rules for the vessels navigatiah establishes the measures for the
marine environmental protection, which are pertinterthe regulations of the International
Maritime Organization (IMO), which are in their tuintended to provide the maritime
safety and security. Together with that in this ptkg the IMO Polar Guidelines
specifically tailored to the regulation of the shipavigation in the Arctic and the AECO
Guidelines made for the cruise ships operatinghi@ Arctic will be analysed with

particular emphasis on protection of the marinarenment from pollution.

3.1.2 LOS Convention

3.1.2.1 General obligations to regulate vessel-soa pollution

The LOS Convention established ‘a fundamental shoiin power to duty as the
central controlling principle of the legal regimitioe marine environment.”

8 The llulissat Declaration 2008.
" Boyle (1995) p. 370.
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The LOSC codified the most important principlesulegng the protection of the
marine environmeninter alia from vessels pollution and made them obligatorythe
States-parties to the Convention. Hence, in thi$ {bee general duties of the States to
regulate cruise ship traffic to avoid pollution Mok examined.

The cruise vessels are not explicitly mentionedhe LOS Convention, which
means that there are no provisions that would b&igded particularly prescribing
regulations of cruise liners navigation or measuhed should be taken by the States to
prevent marine environmental pollution from themevlrtheless, as long as the
convention applies to all ships, they are inclushtd it being a certain type of ship.

The key provisions on vessel-source pollution i thOS Convention are
formulated in Part Xl devoted to the ProtectiondaRreservation of the Marine
Environment. Stipulated by the Article 194 (3) ]l measures taken pursuant to this Part
shall deal with all sources of pollution of the marenvironment”. However, for the scope
of the thesis, only the analysis of pollution bgsels is presented.

Questioning the main Articles of the Part XII, floeus is set on which obligations
these Articles provide for the States in termsafrig measures to protect the environment
from the impacts of cruise vessels. The first mn of the Section 1 reads as follows
“States have the obligation to protect and preséinge marine environment”, which is
explicitly reflected in the Article 192. This isgeneral obligation for all the States. This
Article enacts a due diligence obligation to that& to protect the marine environment in
order to fulfil their dutie§® The due diligence obligation applies equally drSshtes and
obliges them to take the measures prescribed byetaeant provision, i.e. by the Article
192 to protect and preserve the marine environifiefite principle of the due diligence
determines the level of the State responsibility piotect the marine environment
distinguishing the lawful and unlawful acfsNonetheless, this obligation allows very
broad interpretation.

Further on, this general provision is elaboratedhim Article 194 concerning the
measures to prevent, reduce and control pollutibrthe marine environment. This
obligation in the Article 194 (1) entitles the ®fmiteither individually or in co-operation
with each other to take “all measures consistettt this Convention that are necessary to

prevent, reduce and control pollution of the mam@ironment”, which basically means

“8\Verheyen (2005) p.224.
9 lbid, p.223.
Y Sands (2002).
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that the awareness of the States about potergkd af pollution has to play an important
role in the steps which they are going to takerdeoto avoid it. The States are responsible
to provide the measures that are able to primariyent pollution to the greatest possible
extent using “the best practicable means at thisipodal and in accordance to their
capabilities” under the Article 194 (1). Unquestbly, the Arctic States have different
capacities to deal with marine pollution and ingarm it is not possible to prevent totally
all sorts of pollution, e.g. the different typeswsdiste on the cruise vessels will always be
produced and operational discharge will exist asoamal process of ship activity,
therefore a second step is to mitigate pollutiod tmminimize its negative effects. Thus,
according to the Article 194 (2) the States areharge of marine pollution control, i.e.
that the activities under their jurisdiction shoulot cause damage to the environments of
other States.

Along with that, under the Articl&#94 (3)the States should take measures “designed
to minimize to the fullest possible extent” the lpbbn to the marine environment.
Paragraph (3)(b) of the Article 194 specifies tet States have to consider in particular
the measures to prevent pollution from vesselslaots and discharges.

Further on, stipulated by the Article 194 (5) “g]imeasures ... shall include those
necessary to protect and preserve rare or fragitsystems as well as the habitat of
depleted, threatened or endangered species andfotins of marine life.” Following this
provision, such measures can be applicable to ¢te Fharine ared$ e.g. to the Arctic as
it represents a rare and fragile ecosystem.

The States are also obliged to take measures vemqttereduce and control marine
environmental pollution produced by introduction alfen or new species from one to
another different marine area because it can cseiseus damages to the environmént.
For instance, the problem of ballast water exchamgates serious dangers to the marine
environment. When the vessel is travelling from Almarctic to the Arctic and discharges
the water in another environment this way introdganother species that can lead to the
harmful consequences, especially in case thispeated on a regular basis because of the
growth of cruise activity.

In order to provide the protection of the marinevimnment, stipulated by the
Article 197, the States are entitled to establisbperation on a global or regional basis.

*1 Joyner (1995) p.314.
52 UNCLOS Art. 196.
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Together with that, States shall provide monitonghe risks or effects of pollution of the
marine environment, which is laid down in the Agi204, and when the States have
reasons to believe that the vessels under thesdjation may cause pollution or harm to
the environment, they should provide the assessménpotential effects of such
activities™®

Concerning particular rules directed at preventig@guction and control of the
pollution of the marine environment, the UNCLOS\pdes in Section 5 the Article 211,
which stipulates the State-parties obligationstiier aforementioned purpose of the Article
in relation to the pollution from vessels. The pgagh 1 of the Article 211 mentions the
following measures, “States ... shall establish maéonal rules and standards to prevent,
reduce and control pollution of the marine envireminfrom vessels and promote the
adoption, in the same manner, wherever appropr@teputeing systems designed to
minimize the threat of accidents which might capeBution of the marine environment,
including the coastline, and pollution damage ®riated interests of coastal States. Such
rules and standards shall, in the same mannergi{sxamined from time to time as
necessary.”

Reflecting on how adequate these aforementionedd @&yulations are, it is
important to understand that they provide genetatledines without giving particular
specification on which exact measures are suffidieoe taken by the States to prevent or
minimize vessel pollution to the marine environmértie Article 192 has a broad scope
and is not absolute. The line of the Article 194itg for this purpose the best practicable
means at their disposal and in accordance with ttagiabilities” gives the States relative
freedom of actions because it does not provide lwhieans and capabilities would be
sufficient to fulfil this regulation. Furthermorander the LOSC it is hard to provide the
control of how the States follow the relevant regioins because it is not easy to measure
whether they used their best means to preventceednd control pollution while the ships
are in the process of voyage. Especially challepggnto check how the ships are using
their equipment to minimize the waste dischargethéwaters during their voyage. Only
in certain cases and when the accidents occur possible to undertake inspections to

verify that the ships followed the prescribed regjohs.

53 UNCLOS Art .206.
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3.1.2.2 Coastal State jurisdiction

To achieve the destination of the Arctic waters ¢hdse ships inevitably have to
pass through the maritime zones of the Arctic @&tates. Thus, they become subject to
the coastal State control and jurisdiction. Havarglyzed the general obligation of all
States related to the protection of the marinerenment from the vessel source pollution,
the question follows as what particular measuras tb@ coastal Arctic State take to
regulate cruise ship traffic in its maritime zones avoid pollution? To answer this
guestion, in this part the focus will be set on fievisions related to the coastal State
prescriptive and enforcement jurisdiction in terofsmarine pollution prevention from
vessels. Due to the limited scope of the thesespthrt and flag State jurisdictional issues
will not be regarded.

Prescriptive jurisdiction of the coastal State iskéd to the concept of the
“generally accepted international rules and statafa(GAIRAS), to which the LOSC
refers in the Part XII, in particular, in the Ates 211 (2, 5, 6), and in the Article 21 (2).
Such rules, regulations and standards for the ptmreof the vessels pollution should be
implemented through the “competent internationghaization”, which is the IMO.

Therefore, it can be considered that the standandsrules codified and made
mandatory in IMO instruments are in this case todgarded as GAIRAS. However, it is
unclear how exactly these rules and standards twbe determined. Therefore, as the
main aim of GAIRAS is to be “generally accepted” thye majority of the States, then
those international rules and standards, which Hssen in the State practice, can be
regarded as GAIRAS. For instance, the IMO MARPOL783onventior?

The prescriptive jurisdiction of the coastal Staléfers depending on which
maritime zone it applies to. The Article 2(1) of 80 lays down the right of the coastal
State to exercise its sovereignty and jurisdiciionts internal waters, where the Article
211 (3) limits this right by the obligation of tHetate “to give due publicity to such
requirements and ... communicate them to the compittmnational organization” and is
“without prejudice to the continued exercise byeasel of its right of innocent passate”

Concerning the vessels navigation in the territosea, the Article 21(1) of the
LOSC says that the coastal State may adopt lawseandations in relation to the vessels

>4 Report of the Committee on Coastal State Jurisglicelating to Marine Pollution (2000).
* UNCLOS Art. 211(3).
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exercising innocent passage in respect of “thetysafenavigation and the regulation of
maritime traffic; ... the conservation of the livingsources of the sea; ... the preservation
of the coastal State environment and the preventieduction and control of pollution
thereof.” The cruise vessels complying with sucbufations of the coastal State are
considered to be exercising the right of the innbgessage through its territorial sea,
stipulated by the Articles 17 and 18 of the LOSC.

This jurisdiction is limited by the Article 211(4nd Article 24 (1), which say that
in the exercise of its sovereignty within its terial sea in order to prevent, reduce and
control the marine pollution from foreign vesseatgluding vessels exercising the right of
innocent passage, the coastal State must not haimpacent passage of those foreign
vessels. Together with that, under the Article 216ch laws and regulations must not
apply to the construction, design, equipment andmmg (CDEM) standards of vessels
unless they are giving effect to GAIRAS. In relatito the jurisdictional framework for the
pollution from ships under the LOSC, the CDEM stmad are those established by the
IMO, which are to be accepted internationally. Whiderally means that in case the
CDEM standards of the ships are not in conformiiythe GAIRAS, the coastal State has
a right to use its prescriptive jurisdictions todathese vessels, however at the same time
the LOSC does not provide any example of the ggperecepted standards which have to
be followed, thus giving the coastal State relatiueedom to apply more stringent
measures to the vessels navigating in its teraitgga’

Concerning the transit passage of the vesselserstiaits used for international
navigation, the Article 42 (1) (b) of the LOSC pmes that the coastal State may adopt
laws and regulations in relation to “the preventimduction and control of pollution, by
giving effect to applicable international regulatsoregarding the discharge of oil, oily
wastes and other noxious substances in the sfraiBy ‘applicable international
regulations’ are meant international conventiorgul&ting pollution, such as the IMO
MARPOL Convention. However, following the Article242), such regulations “shall not
discriminate in form or in fact among foreign vdsser in their application have the
practical effect on denying, hampering or impairitieeir right of transit passag&”
Together with that as the Article 42 (3) says, dublicity to all such laws and regulations
shall be given.

*5 Molenaar (1998).
>" UNCLOS Art.42 (1)(b).
%8 |bid Art.42 (2).
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In the Exclusive Economic Zone (EEZ), the Articl&é(B® (b) (iii) of LOSC
provides that the coastal State exercises itsdigtisn with respect to the protection and
preservation of the marine environment and may telaa¢s and regulations to prevent,
reduce, and control pollution from vessels in tieZEAccording to the Article 211(5),
such laws and regulations must be in conformityhwHAIRAS established through the
IMO. The main aim of this limitation is to ensursif@rmity in international shipping and
to provide the freedom of the vessels navigatiaas the foreign vessels enjoy the rights of
freedom of navigation in the EEZ.

Concerning maritime casualties in the EEZ of thastal State, the Article 221(1)
distinguishes the international customary and cotiweal rights of the States to take and
enforce measures to protect their coastline fromlupon or threat of it because of the
maritime casualty or acts relating to such a cagualhich may lead to major harmful
consequences.

Following the Article 211(6) of UNCLOS, where thaternational rules and
standards are inadequate to meet special circuoestam its EEZ the coastal State may
adopt national laws and regulations of pollutioonir ships. The factors that must be
considered in this case are the oceanographicakemnidgical conditions of the area, its
maritime traffic and the utilization or protectia the resources. The Article 211(6) (a)
and (b) provides which conditions are to be fudfillto adopt the special mandatory
measures. Most importantly in this regard the Sthtdl consult with the IMO.

Generally, the prescriptive jurisdiction of the st State for the vessel-source
pollution is subject to the decision of the Stateler the LOS Convention and cannot be
more stringent than GAIRAS. Nevertheless, theraniexception to this laid down in the
Article 234 of the LOSC and is specifically dealimith ice-covered areas, which allows
coastal States to apply more stringent standam@s @AIRAS patrticularly in relation to
the questions of prevention, reduction and cordgfaharine pollution from vessels in the
Arctic marine areas for the most part of the year.

However, the legal interpretation of this provisioh the LOSC has been very
controversial, especially concerning the wordinghéne”, “due regard” and within the
limits of the exclusive economic zone” (EEZ)First of all, the interpretation of the word
“where” complicates the complete understandingtas not clear which particular areas

9 Molenaar (1998) p.363.
€9 UNCLOS Art.58 (1).
®1 Brubaker (2005) p.54, Bartenstein (2011) p. 28.
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may be included in the scope of the provision. Thiea wording “due regard” means that
the States have not only to think of the environtaleprotection but also to take into
consideration the necessity of the navigationaviiets of the foreign vessels in the ice-
covered area¥. Moreover, the line “within the limits of the exsive economic zone”
stipulates that the establishment of the EEZ icthlition for the State to be able to apply
this Article in practice. Thus, the question is Wie it is possible to apply the Article 234
to the territorial sea, as the EEZ is an area leyord adjacent to the territorial sea, laid
down by the Article 55 of the LOSC. This is a con@rsial issue, as e.g. following
Churchill and Lowe the wording “within the limitd the EEZ” may include the territorial
sea® Moreover, as the initial aim of the Article 234 svdo provide additional
environmental protection to the ice-covered aredschv need special considerations
because of their specific characteristics, thisld@llow the coastal State to apply this
Article within the 200 nm, including the territorisea®

Hence, on the one hand, this Article allows coaSttes to adopt laws and
regulations for the prevention, reduction and adrdf marine pollution from vessels. On
the other, it makes ambiguous this possibility anehtes limits for national legislation
under international law concerning vessels navogaith ice-covered waters.

In view of the climate changing towards the glolwafrming and the melting of the
ice, the areas covered by it are steadily decrgasihich inevitably points out to the fact
that the relevance of the Article 234 will havéb®reconsidere®.

Enforcement jurisdiction of the coastal State sbalependent on the maritime zone
in which the violation to the law has been commiitte the territorial sea under the Article
220 (2) of LOS the coastal State has a right teettale physical inspection of a vessel in
case this vessel violated laws and regulationbaif $tate for the prevention, reduction and
control of pollution from vessels, when it had ‘@legrounds” that the vessel did violate
such laws, which means that there should be givproaf of the violation commitment
fact, which is not always available to get.

In the EEZ, the provisions of LOS Convention caatifin the Article 220 (3) — (7)
contain the rights of enforcement jurisdiction loé tcoastal State to the vessels in cases of

violations to international rules and standardstli@ prevention, reduction and control of

%2 Bartenstein (2011).
83 Churchill/Lowe (1999) p. 348.
% Brubaker (2005) p. 57.
% Molenaar (2005).
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pollution from occurred in the EEZ by vessels nating either in the EEZ or the
territorial sea.

In cases when there is evidence of the fact tletvéssel committed a violation by
substantial discharge resulting in significant pdin of the marine environment in the
territorial sea or the EEZ, according to its lavise coastal State may institute the
proceeding®. When the condition of the “clear groun@fsthat the ship created threats of
the pollution of the marine environment has to beved, then the coastal State may
undertake only physical inspection of the vessetdse when the coastal State has “clear
objective evidencé® regarding the violation, it may exercise morensfeint proceedings,
such as the detention of the vessel.

Additional instrument in disposal of the coastaht8tlaid down in the Article
211(1) of the LOSC is the enforcement power to @né\actual or threatened damage to
the coastline or related interests from pollutioliofving up the maritime casualty, which
might result in major harmful consequences for iti@ine environment. Nevertheless,
taking into consideration that the foreign vessglpy the rights of freedom of navigation
in the EEZ according to the Article 58(1) and tlght of innocent passage in the territorial
sea following the Article 17 of the LOSC, the ewmkment of international regulations of
the coastal State in this maritime zone is everemestrictive.

The application of the LOS convention to the crwusssels navigating in the Arctic
marine areas remains complicated because it istbarsbnitor the levels of compliance of
the cruise operators with the LOSC provisions. 8esi some of the provisions are not
made clear under which circumstances they have tapplied, which leaves uncertainties
in legislation. Thus, the decisions for the vesitention are to be made mostly by the flag
State, with certain exceptions when the clear gileurf objective evidence are warranted
the coastal State may enforce its jurisdiction andome cases the coastal State may as
well provide measures more stringent than geneealbepted by the IMO, such as under
the Articles 21 (2) and 234 to prevent pollutioanfr vessels. Otherwise, the coastal State
rights are relatively limited. In its EEZ the caalsState may adopt regulations that are
generally accepted by the IMO and for CDEM stansldingre is also a requirement in the

territorial sea that they are generally accepted.

€ UNCLOS Art. 220 (5).
7 |bid Art. 220(3) (5).
% |bid Art. 220 (6).
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Together with the 1982 United Nations ConventionTdre Law of the Sea, the
regulation of the marine pollution on the interpatl level is performed by the legal
instruments of the IMO, which is the internatiormbanization that basically sets the
GAIRAS for the vessels.

3.1.3 The International Maritime Organization instruments

The general regulation of the marine vessel-sopaikition on the international
level is mainly done within the International Mamne Organization (IMO), which
represents the United Nations' specialized agendybeears the responsibility for safety
and security of shipping and prevention of mariokupion by ship<?®

The IMO’s mission statement for the period from @@& 2015 is: “...to promote
safe, secure, environmentally sound, efficient aswlstainable shipping through
cooperation. This will be accomplished by adoptihg highest practicable standards of
maritime safety and security, efficiency of navigat and prevention and control of
pollution from ships, as well as through consideratof the related legal matters and
effective implementation of IMO’s instruments wahview to their universal and uniform
application.”™

In relation to IMO’s implementation mandate, thare three main spheres: vessel-
source pollution, maritime safety and securitythiis work the focus is set only on the first
one. Nevertheless, the significance of the IMO suéed standards aimed at ensuring

maritime safety is highlighted because they alsdrduute to the pollution prevention.
3.1.3.1 MARPOL 73/78

The most significant of all measures against piofutis the International
Convention for the Prevention of Pollution from @i(MARPOL 73/78). It covers not
only accidental and operational oil pollution buscapollution by chemicals, goods in
packaged form, sewage, garbage and air pollutiorotifer time, there is no provision
which would have distinguished cruise vessels frother ships, but as long as the
Convention applies to all ships, cruise liners@mesidered being included in its scope.

% Introduction to IMO http://www.imo.org/About/Pages/Default.aspsiewed on 01.06.2012.
70 i
Ibid.
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MARPOL is one of the most important conventions @dd by the IMO. It
comprises six annexes: Annex | contains regulationthe Prevention of Pollution by Oill,
Annex Il — Regulations for the Control of Pollutidoy Noxious Liquid Substances in
Bulk, Annex lll: Regulations for the Prevention Bbllution by Harmful Substances
Carried by Sea in Packaged Form, Annex IV: Regutatifor the Prevention of Pollution
by Sewage from Ships, Annex V: Regulations for Rnevention of Pollution by Garbage
from Ships, Annex VI: Regulations for the Preventad Air Pollution from Ships.

Concerning the Arctic coastal States participationthis convention, Norway,
Denmark and Canada have ratified all Annexes ofcthrevention, the United States has
ratified all apart from annex IV and Russia ha#ieat all but annex VI.

The MARPOL stipulates Special Areas in Annexesg §nd V and SOx Emission
Control Areas in Annex VI where more stringent tsge standards apply. Nevertheless,
no part of the Arctic marine area currently fallghin either a Special Area or a SOx
Emission Control Area. Alternatively, the Antarcticea has been designated as a Special
Area under Annexes |, Il and V and the specialltisge standards are currently in effect
there as well.

Regarding the regulation of the operational paiutiMARPOL does not apply to
grey water. Sewage when treated may be dischaageal distance of more than 4 nautical
miles from the nearest land or sewage which isdmhfected at a distance of more than
12 nautical miles from the nearest lafftéind beyond. Bilge water can be discharged only
after it has been treated and the oil componenbisnore than 15 parts per million when
the ship is beyond 12 nautical miles from the c&ast

The most stringent regulations MARPOL has in thectal Areas where only food
waste is allowed to be discharged. However theidistnot included in them, thus the
ships there may discharge all sorts of garbage, pager products, glass, metal, rags,
bottles, etc., excluding plastics within the dis&ri2 nm of the nearest coast. In case the
garbage is grounded, it may be released up to emmshoré®. But “when the garbage is
mixed with other discharges having different digdas discharge requirements the more

stringent requirements shall appfy.”

M MARPOL 73/78 Annex IV Regulations for the Preventiof Pollution by Sewage from Ships.
Regulation 8 Discharge of sewage 1(a).
2 |bid Annex I.
3 Ibid Annex V Regulations for the Prevention of IBtbn by Garbage from Ships Regulation 3
Disposal of garbage outside Special Areas.
" bid (2).
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Even though MARPOL regulates major types of pathlatifrom cruise vessels,
there still remain significant problems because rttaine life exists not only within the
areas designated by this convention, where itosipited to discharge waste, but also in
the other parts of the maritime zones and stilat® major threats to the environment,
especially fragile in the Arctic.

With particular relation to the cruise shippingesial attention is paid to the Cruise
Lines International Association (CLIA), which isethworld's largest cruise association. In
fulfilling its regulatory function it serves as amgovernmental consultative organization
to the IMO’® “Through the IMO, the United States and flag aatt States, CLIA has
developed consistent and uniform internationalddaats that apply to all vessels engaged
in international commerce... These standards arfoghtin ... MARPOL.™®

The cruise industry under the auspices of CLIAighly committed to protect the
environment and is working on the employment of Waste management standards and
technologies on its vessels. For instance, one hef major developments is the
implementation of a policy of zero discharge of RIROL Annex V solid waste products
(garbage) using more comprehensive waste mininzaprocedures to significantly
reduce shipboard generated wdSte.

In relation to other types of waste produced orrd®af the cruise liners there is a
list of standards that cruise vessels operatorg lagveed to follow, however as long as
these measures remain beyond the framework of dgally-binding international
legislation, they are optional and will give positieffect on the protection of the marine
environment only if being implemented by the cruoperators — members of CLIA.

The Arctic is not designated as a Special Area ARROL as it does not qualify
under the Special Area requirements. A special eretefined as “a sea area where for
recognized technical reasons in relation to itsanographical and ecological conditions
and to the particular character of its traffic, #ooption of special mandatory methods for
the prevention of sea pollution by oil, noxiousulid substances, or garbage, as applicable,
is required.” According to the Guidelines for the designationSyfecial Areas under
MARPOL 73/78, in order to designate a Special Atba, State must prove that basic

S About CLIA http://www.cruising.org/vacation/about-cNdewed on 15.06.2012.

® CLIA Industry standard. Cruise industry waste ngmmaent. Practices and procedures.
http://www.cruising.org/sites/default/files/requiay/pdf/CLIA%20Waste%20Management.pd¥iewed on
17.06.2012.

7 bid.

8 IMO Assembly Resolution A.927(22).
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MARPOL requirements do not cover adequate protectior the requested area.
Furthermore, a Special Area has to be establishkdsionly when the adequate reception
facilities are availablé® Therefore, the Arctic is not adopted as the Speiea under
MARPOL. However there are other specific guidelipesvided by the IMO that include
the regulation of the vessels navigation and enwrental considerations in the Arctic,
which will be discussed in the following part oktbhapter.

3.1.3.2 Specific regulations applicable to the Arctic - IMO Polar Shipping
Guidelines

The special guidelines particularly designed tovesdhe issues of navigation in the
Arctic region, which were accepted internationalligre primarily addressed in the 2002
and were named the IMO Guidelines for Ships Opegaitn Arctic Ice-covered Waters.
Also known as The Arctic Shipping Guidelines, tlag not mandatory and have merely
recommendatory character.

The voluntary Arctic Guidelines apply to ships aigrg in Arctic ice-covered
waters, including passenger ships and cargo ship80gross tonnage or more engaged in
international voyages in ice-covered waf@rghe area of application is defined in the
paragraph G-3.2. Conversely, some areas are exgladg, the mainland coast of Norway,
and the waters adjacent to the Kola Peninsula ssit!

The aim of the IMO Arctic Shipping Guidelines was provide additional
requirements to MARPOL and SOLAS Conventions. Thiaese guidelines stipulate the
special requirements and demands for the ships’Bt&andards operating in the Arctic
waters due to the special climatic conditions, r@rocation and the fact that ships are
more exposed to dangers of accidents than in ther anarine areas. Hence, they
emphasize that the Arctic as a significant arearfi@rnational shipping. However, they do
not contain discharge, emission, navigation or iogehcy standards; several CDEM
standards have a clear aim to prevent or contsdelesource pollution.

The Arctic Guidelines provide the most comprehemstandards for ships in ice-
covered waters, including construction, equipmeiak @perational matters. They consist of
four parts. The first one provides constructionbduision and stability in damaged

9 IMO Assembly Resolution A.927(22).
8 Jensen (2007) p.11.
# Ipid.
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condition recommendations for nelolar Classships. According to the guidelines the
ships are classified into seven categories depgratirthe intended ship operations and the
level of ice in the area.

“Ships should be able to withstand flooding raagltfrom hull penetration due to
ice damage. No pollutants should be carried dyexghinst the hull in areas of significant
risk of ice impact. Operational pollution of theveonment should be minimized by
equipment selection and operational practice. Ndidgal, communications, safety-related
survival and pollution control equipment shoulddppropriate for Arctic conditions.

The second part applies Rolar Classand nonPolar Classships and includes
recommendations on fire safety, fire detection @xtinguishing systems, life-saving
appliances and arrangements and navigation equigmeanformance with SOLAS...

Part three is related to the ship operations, ergweind emergencies. Ships should
carry operating manuals, as well as training manwath relevant information concerning
operations in ice-covered waters, including emergeprocedures. Qualifications and
training for crew and ice navigators are suggested.

“Part four provides for environmental protectiondatiamage control equipment,
recognizing the navigational and environmental rédzand limited response capabilities
for assistance in Arctic ice-covered waters. Allpshnavigating in Arctic ice-covered
waters should be adequately equipped and theirscpeoperly trained to provide effective
damage control and minor hull repair, as well ast@ioment and clean-up of minor
spills.”?

In 2004 the XXVIIith Antarctic Treaty Consultative edting (ATCM) for IMO
decided to amend these guidelines in order to deckhips operating in ice-covered waters
in the Antarctic into their scope.

Consequently, in 2009 the new Guidelines for Stymerating in Polar Waters
were adopted by the IMO. As stipulated by the Glings, their purpose is to provide
additional protection to the ships navigating ia Bolar waters and to minimize the risk to
which the vessels are imposed because of the sesmrgonmental and climatic
conditions. Together with that, they aim to provitlat all ships navigating in Polar waters

are equipped and are able to function adequatepyewvent accidents which may lead to

82 AMSA 2009 Report. p.56. Arctic council, April 2008econd printing
(http://www.pame.is/images/stories/PDF _Files/AMSA020Report 2nd_print.piifViewed on 01.06.2012.
83 |1
Ibid p.57.
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major harmful consequences for the marine enviranm@pecifically, the forth part is
dedicated to the environmental protection and dancagtrol and mostly bears the general
character. Explicitly, there is only one provisiconcerning procedures for the protection
of the marine environment under normal operatids3), which says that during the ship
operation process any applicable national andnatenal rules and regulations and any
other necessary measures related to operatiordlatdiges and emissions from shfpstc.
should be taken.

Having non-legally binding nature, these guidelidesnot set any obligations to
the States in relation to the operations of theirse ships and only serve as an addition to
the applicable international and national rules wemiilations. However, they were created
for certain purposes; thus, the question is whethey can be considered as ‘generally
accepted international rules and standards’?

Being the instrument of the ‘soft law’, the Polaui@lines by their wording are
recommendatory. The effectiveness of the guidelingsality depends on the decisions of
the States, ship owners and vessels crews. Bemdegally binding, there is no procedure
that could monitor the compliance with these gurs. The application can be observed
only via the State practice when the States invtiheguidelines into their coastal State
practice.

For the moment, none of the Arctic States “has em@nted the regulations
through binding legislation: they remain internaabrecommendatorngrovisions only. In
that respect, their effect stands untested&s a result, the current Polar Guidelines 2009
can be considered to not qualify as GAIRAS becdlnse application is not a widespread
practice by the States.

Because of the critics especially from Denmark, iy, United States for
different deficiencies these Guidelines are cutyamtder revision by the IMO in order to
develop more elaborated and mandatory Polar Coslestated by the IMO, the new Code
is intended to address the full variety of issusdated to the safe navigation of the ships
operating in Polar waters, especially taking intocant the rapid growth of the navigation
in these regions, which may lead to the increagdbefnarine environmental pollution and
cause harm to these unique locations. The diffeehetween the Arctic and Antarctic
will be also taken into consideration during theelepment of the new Code.

8 Polar Shipping Guidelines adopted by IMO Assentégolution A.1024 (26), 2 December 2009.
Part D 16.3.
8 Jensen (2007) p.17.
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3.1.4 AECO Operational guidelines

These guidelines are aimed to be followed by tliseroperators and members of
Association of the Arctic Expedition Cruise Operatdhey are not meant to substitute the
existing legal framework and are non-legally birgdinThe main intention of these
guidelines is to supplement and strengthen thefsatailable legal tools and to support
the protection of the Arctic environment. All AEQ@embers already work according to a
large set of operating manuals and internal guidsli and in accordance with existing

laws and regulatior’.

3.1.5 Conclusion

The analysis of the main international legal instemts has shown that there are
certain gaps in the regulation of the environmeptdlution in the Arctic.

First of all, concerning the level of participatiom relevant international
instruments, not all Arctic States are parties e most important Conventions. For
example, the United States is still not a partyihe UNCLOS, despite the majority of its
articles apply as the international customary l&oreover, not all Arctic States have
ratified all the annexes of the MARPOL 73/78. Thaim challenge for the IMO
regulations and standards to become legally bindirtat they have to be ratified by all
members.

There are mandatory international treaties bute@stime time important guidelines
still remain non-legally binding. The existing imational legislation regulates operational
pollution from the cruise ships in a very limitedyvand with the increase of the shipping
activity, huge amounts of tonnes of waste, e.gy gvater, heavy metals and other toxic
substances will be discharged in the Arctic watéaying hardly been treated. The
national law have gone further in the questionghef environmental protection of the
marine areas within national jurisdiction, howewver the international waters this
legislation is lacking.

In this chapter the main treaties within the in&tional legal framework have been
analysed. The LOS Convention and the MARPOL 73/é8v€ntion have a global scope
of application and spread over the entire marinetiér However, there is no other more

8 AECO Guidelines.Http://mww.aeco.no/guidelines.hjmViewed on the 27.07.2012.

31



detailed and specific regulation approved by alttisr States as well as the Arctic States
do not have any regional approach to provide canpg with international and national
rules, standards and laws. Furthermore, the Idv@taies, ship owners, operators and crew
compliance with the IMO Arctic Shipping Guidelinaad the IACS Unified Polar Class
Requirements remains ambiguous.

The coastal State prescriptive and enforcemergdiation has certain possibilities,
e.g. the Articles 21, 211, 234, etc. of the UNCL@Srelation to adopt the laws and
regulations for the protection, preservation anctiab of the marine environment from the
vessel-source pollution. However they are subjecestrictions according to the relevant
provisions of the LOS Convention, which was disedssitherto.

The annexes in MARPOL 72/78 regulate certain tygmllution, however first of
all not all of them, secondly the level of comptarshould be better monitored, because a
large amount of vessels break the laws and disehtdmg contaminated water and other
litter in the ocean space where it is forbiddeddcso.

It is necessary to work out unified harmonizedriméional mandatory Code for the
ships operating in Polar waters, which will bringntribution to the marine safety and
prevention of the environmental pollution, becatigeexisting variety of the technical and
other types of national requirements from the ArcBtates creates a disorder and
difficulties of compliance. The work under the dieyenent of the new unified Polar Code
is currently being done within the IMO. The code pknned to be legally binding
instrument for all kinds of vessels navigating ottb Polar Regions: the Arctic and the
Antarctic. The initial aim of this Code is to ensiwgafe operation of ships in the sea areas
covered with ice, which nowadays bring special gattonal challenges and can
potentially cause serious damages to the maringogmuent, and to prevent pollution in
Polar waters, especially taking into account theagin of the cruise vessels navigation in
the Arctic marine area. The introduction of thisd€pwhich will provide the common
rules and standards for all the vessels, will fiat# the implementation of the international
legal framework in the Arctic. Preliminary, the @&t previewed to be finalized by the
2015. The increasing cruise ship traffic in the tirdemands new international regulation
concerning the environmental issues but at the same the coastal States implement
their own national legislation, e.g. in 2007 an ismvmentally important ban on the
presence of Heavy Fuel Oil on board ships in Svdlbaastern waters was introduced by
Norway, which will be discusses in the followingagter.
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3.2 Norwegian national regulation of the marine enwonmental pollution from
cruise vessels in the Arctic
3.2.1 Introduction

This chapter will examine the main measures aimedearegulation of the marine
environmental pollution from cruise ships naviggtin the Arctic waters under national
Norwegian jurisdiction with specific focus on Svaitt.

Talking about the Arctic, in the Norwegian Govermtie strategy there were
always references to the High North, which was laioted a very important strategic area
in the Norwegian polic§’ In its High North Strategy the Norwegian Governinbas
given a priority to provide the development of tbarist industry in the Northern Norway
and Svalbard but at the same time it emphasizesintportance to preserve high
environmental values of these vulnerable Arcticaaras a part of cultural and natural
heritage®®

Norwegian maritime zones cover huge area in thei@rRecently, the number of
cruise vessels navigating to Norwegian Arctic laws has increased. The main aim,
therefore, is to find the appropriate balance betwihe cruise-based tourist activities and
strict environmental framework.

Apart from the international regulations that hdeen analysed in the previous
chapters, all tourist operators in the Arctic waterust comply with national laws and
local jurisdiction. In Norway the official agencyhw is bearing responsibility for the
protection of the coast and national waters froftupon and is in charge of the coastal
management, marine safety and communication iNthevegian Coastal Administration
(NCA).

“The main objective of the NCA is to ensure safd afficient navigation in the
fairways along the coast and into ports, as wellnational preparedness for acute
pollution. The Norwegian Coastal Administration fpapates in coastal planning and
exercises authority pursuant to the Harbour andmagi Act and Pilotage Act, as well as

parts of the Pollution Act, Svalbard Environmerat.”%°

8" The Ministry of Foreign Affairs. The High North.
http://www.regjeringen.no/en/dep/ud/campaigns/tiggHmorth.html?id=450629%iewed on 29.06.2012.
88 i
Ibid.
8  The Norwegian Coastal Administration. Coastal Audistration's main tasks.
http://www.kystverket.no/en/About-Kystverket/Aboathie-NCA/Coastal-Administrations-main-tasks/
Viewed on 01.07.2012.
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For the purpose of reduction of the risk of shigpatcidents in Norwegian waters,
there were issued the Regulations relating to meitraffic in specific waters applied
inter alia to passenger vesséls.

The Norwegian marine Arctic areas represent fragglgsystems, which are in need
of serious environmental protection. The archipelaf Svalbard in this sense occupies a
unique position, its pristine natural environmedistinctive wilderness and vulnerable
marine ecosystems have been positioned by the N@aweGovernment as a priority
sphere of the environmental policy of the Statee €antral objective is to make Svalbard
one of the world’s best managed wilderness ate@ikerefore, in this subchapter the focus
will be set on the national measures provided tigat marine environment from cruise

ships pollution in Svalbard.

3.2.2 Regulation of marine environmental pollutionfrom cruise vessels in
Svalbard

“The Arctic archipelago of Svalbard is locatedfivaly between Mainland Norway
and the North Pole. It is surrounded by the Noraedbsea and the Greenland Sea to the
West, the Barents Sea to the East and the Arc@®to the North* (Figure 5)

Svalbard attracts special attention of cruise $inesitors. “In recent years, the
number of cruise ships and other vessels callirgvatbard has increased. Because of the
special conditions in Svalbard’s waters, this pgsadicular challenges related to safety
and the environmenf? Its geographical location has particular stratégigortance in the
North in terms of its distinctive wild nature, whics why strict control and protection of

9 REG 2009-12-15 no. 1684: Regulations relating #&witime traffic in specific waters

http://www.kystverket.no/Documents/Engelsk/Regola®%20relating%20to%20maritime%20traffic%20in%
20specific%20waters%20(Unofficial%20translationj.péewed on 02.07.2012.

L Norwegian Ministry of Foreign Affairs. Report N80 (2004—2005) to the Storting. Opportunities
and Challenges in the North. http://www.regjeringen.no/en/dep/ud/documents/psifmmns-and-
reports/reports-to-the-storting/20042005/report3Aoto_the_storting_2004-2005.html?id=198408ewed
on 10.07.2012.

92 Fife R. E., Director General, Legal Affairs Depaent, Royal Ministry of Foreign Affairs, Oslo
Svalbard and the Surrounding Maritime Aréétp://www.regjeringen.no/en/dep/ud/selected-topies--
rights/spesiell-folkerett/folkerettslige-sporsmditknytning-ti.html?id=53748 Viewed on 02.07.2012.

% Norwegian Ministry of Foreign Affairs. Report N80 (2004—2005) to the Storting. Opportunities
and Challenges in the North. P. 2BAttp://www.regjeringen.no/en/dep/ud/documents/psitimns-and-
reports/reports-to-the-storting/20042005/report30oto_the storting_2004-2005.html?id=1984068iewed
on 10.07.2012.
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its unique environment is needed. “Navigation imgnaf the waters around Svalbard is
often difficult. This is due to ice, wind, light drdepth conditions, all of which make both
accident prevention and contingency planning paleity challenging in these water'”

Figure 5. The Map of the Norwegian Maritime Bourieisi?
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According to the Spitsbergen Treaty 1920, Spitsligrgor more commonly
Svalbard, was recognized to be under the full sigaty of Norway’® This means that
Norway exercises jurisdiction over archipelago, bear due to stipulations of the Treaty
certain restrictions are imposed to the enactmehoowegian sovereignty, e.g. all States
enjoy equal rights of residence and exercise oiviies in Svalbard. In relation to
Svalbard's environment, the Treaty imposes an afotig on Norway to protect it.

With particular emphasis on environmental issugs of the most important
regulations for the cruise vessels related to Swdlbarchipelago is the Svalbard
Environmental Protection Act. The area of its apgdion is out to twelve nautical miles
from the coast. This document comprises the catleadf environmental legislation for

Svalbard laying down key principles of environméritav with regard to notification

%“Norwegian Ministry of Foreign Affairs. Report NoO $2004—2005) to the Storting. Opportunities
and Challenges in the North. P.2Bttp://www.regjeringen.no/en/dep/ud/documents/psitfmmns-and-
reports/reports-to-the-storting/20042005/report3Aoto_the storting_2004-2005.html?id=198408iewed
on 10.07.2012.

% Norwegian Maritime Boundaries. Map by Norwegian litdiy Geographic Service.
http://www.regjeringen.no/en/dep/ud/selected-tajpied--rights/spesiell-folkerett/folkerettslige-spsmal-i-
tilknytning-ti.html?id=53748 Viewed on 03.07.2012

% The 1920 Spitsbergen Treaty. Art. 1.
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rules, the precautionary principle, economic actalifity for environmental damage,
environment techniqués.

The Environmental Protection Act lays down the fameéntal principle that “[a]ll
access and passage in Svalbard shall take placevay that does not harm, pollute or in
any other way damage the natural environment du@llheritage or result in unnecessary
disturbance to humans or animals.”

Articles 67 and 68 of the Environmental Act prohibdischarges from ships and
dumping and incineration of waste and other mdtewarespondingly, “[hJowever, the
discharge of uncontaminated waste food from smedkegls or of sanitary waste water in
the open sea is permittet.”

Besides the Svalbard Environmental Protection Autre are other regulations
relevant to cruise operators, e.g. Regulationstinglato tourism and other travel in
Svalbard issued by Royal Decree in 1991. Articlef these Regulations States that “[t]he
Regulations apply to Svalbard's land territory aed territory to the limit of the territorial
waters.” They provide the rules of notificatiorg.i[tjour operators shall give notice of
their tour plans for each summer and winter seasot,at the latest one month before the
plan is advertised. New notice must be given of significant changes in the plans thus
notified. Tourist carriers shall give notice of pato drop persons outside settled areas. For
sea journeys notice shall be given of the sailioigedule, including any planned visits
ashore *®

“The vessels are required to report their posititmsthe Norwegian Coastal
Administration when they go into and out of the evatoff Svalbard. This includes when
the vessel arrives in or leave from a port, andnhe vessels anchor or move from an
anchorage. They must also report every twelfth chen the vessel is underway?

Pollution regulations of the Svalbard’s environmemere laid down by the
Norwegian Ministry of the Environment in 2002lating to environmentally hazardous

substances, waste and waste water and waste magraigess in Svalbard.

o7 Governor of Svalbard. The Svalbard Environmental rotdtion Act.

http://mww.sysselmannen.no/hovedEnkel.aspx?m=458#ved on 02.07.2012.

% Act of 15 June 2001 No.79 Relating to the Protectif the Environment in Svalbard. Art.73.

99 |

Ibid Art.67.

10 The 1991 Regulations relating to tourism and otirel in Svalbard. Art.7.

101 Risk assessment regarding piloting service ort gil@mption certificate on Svalbard: Report to
Norwegian Coastal Administration, Maritime Safetgdartment Rapport no.: 2010 - 0079 ENG 4 March
2010. P.7.
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Concerning oil pollution, “[o]n 1. June the NorwagiGovernment imposed a ban
on the use of Heavy Fuel Oil onboard ships insidetvo large nature reserves covering
most of the territorial waters of eastern Svalbditte Government also decided that ships
sailing in these waters are not allowed to carryartban 200 passenger§8? This ban
came into force in 2007 for the purpose of the gmton of the vulnerable coastal
environment and prevention the major negative enwrental effects of the heavy and
other types of oils discharges in the aforementioaea because the growing amount of
cruise liners put the ecological situation undeedh In 2009 the ban was extended to
include the national parks on the West of Svaltf4rd

Analyzing the purpose of introduction of this bansi clear that it is intended to
protect the marine environment of Svalbard. At #azene time, in relation to CDEM
standards the coastal State has limited competencegulate them. According to the
Article 21(2) of the LOSC the coastal State canmoply such regulations if they give
effect to the CDEM standards of vessels becauseilitmean that they hamper the
innocent passage of the vessels thought the teafiteea of the coastal State. Therefore,
the question is whether the fuel can be considaseal part of the ship construction, design,
equipment or manning standards or not. The Artdd€?) does not refer to any fuel oil
requirements. However, the fuel might be neededhferoperational process of the vessel,
thus the fuel oil requirement can be regarded dstim® CDEM but the other type of
standard necessary for the operational purposekidmespect, the obligations concerning
the fuel type are to be applied analogous to th&KBtandards in order to limit coastal
State jurisdiction in the territorial &4

Under the Article 234, the LOSC recognizes thetrigfithe coastal State to adopt
and enforce laws, which bear non-discriminatoryrati@r in order to prevent pollution in
ice-covered areas, e.g. in Svalbard maritime za8esh laws can be more stringent than
IMO GAIRS. This provision incorporates the possibito adopt more stringent standards
for discharge as well as stricter CDEM standardsis Texceptional provision allows
Norway as the coastal State for the sake of protecof the vulnerable marine

environment to adopt regulations for the vesselgga#ing in its territorial sea and EEZ.

192 The Ministry of the Environment. The Norwegian ®@avment ban the presence of Heavy Fuel
Oil on board ships in Svalbard eastern watéitsp://www.regjeringen.no/en/dep/md/press-centegBy
releases/2007/The-Norwegian-Government-ban-thesposistml?id=469709%iewed on 15.07.2012.
103 ||
Ibid.
104 Ringbom (2008) pp.433-435.
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However, as long as Norway has not establishedE & around Svalbard, the article 234
is not applicable in this caSe

Consequently, this question remains controversglttee interpretation of the
aforementioned LOSC provisions is subject to ainaous legal discussion. According to
the provision laid down in the Article 234, theroduction of the Heavy Fuel Oil ban
cannot be legally justified action in the Svalbteditorial waters. Stipulated by the Article
21 (2) of the LOSC, the requirement imposed by Ngrivampers the right of the vessels
to exercise their innocent passage as the fuetlatdncan be regarded analogous to the
CDEM standards. However, in case the heavy fuelirement is not regarded as the
CDEM the foreign vessels should comply with the stalaState laws and regulations,
according to the Article 21 (4). Thus, concerninige” preservation of the environment of
the coastal State and the prevention ... of pollttamsthe Article 21 (1) (f) says Norway
as a coastal State is able to impose the Heavy®@iuban.

To provide additional regulations to the rising wolke of cruise traffic around
Svalbard, the Norwegian Harbour Act was made agplecto Svalbard in 2008 and was
updated in 2010. The main aim was directed towtrelprotection of the marine traffic by
improving maintenance of harbours.

In addition, the guidelines for the cruise vessald tourists have been developed
by the Norwegian Polar Institute, the tour opematand the AECO. They bear non-
mandatory character but were made according tonteenational legislation and in certain

aspects they are more stringent than the relevastirey laws.

3.2.3 Conclusion

The presence of cruise vessels in the NorwegiaticAm@aters is inevitable and will
continuously produce certain impacts on the margmironment. The operational
pollution, e.g. the waste or ballast water, wikeglace on a regular basis; the possibility
of negative effects from the accidents, e.g. dllsgpemains as well but is hard to predict.

Since the cruise tourism activity on Svalbard igpat of national Norwegian
strategy for the future development, the key facsoto maintain it in the best possible
environmentally responsible manner. The Arctic smvinent is exposed to negative
influence more than the other regions, which is vwhg important to preserve balance in

195 Fauchald (2011).
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its fragile ecosystem in order to avoid introductiaf new species to the area to prevent
adverse consequences.

The cruise operators are aware of potential riskbeaccidents at sea, which may
bring harm not only to the marine environment lmgether with that are able to create
threats to passengers and crew of the ships. Wiether the existing laws and regulations
are being followed by the cruise liners in Svalbasaters, the operational discharges from
the cruise ships will have comparatively slight anpon the marine environment of the

Norwegian Arctic.
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3.3 Comparative analysis of the Arctic and Antarctic Igislation pertaining to
the environmental protection from the cruise vessslpollution
3.3.1 Introduction

This chapter is devoted to the comparative analykithe cruise shipping in the
Arctic and Antarctic. In the previous chapters thiernational and national Norwegian
regulations of the marine environmental pollution the Arctic were analysed.
Consequently, in this one, an overview of the ayablie corresponding legislation in the
Antarctic will be given. And then, the differencaad similarities of the legal regimes
related to the protection of the marine environmieom cruise ships pollution in both
Polar regions will be analysed. Based on the examapthe Antarctic Treaty System, the
study to what extent this experience can be usethto perspective legal regime on the

environmental protection from cruise vessel pablatin the Arctic will be provided.
3.3.2 Historical background

Looking at the development of the cruise ship &mariin the Arctic in historical
perspective, it is argued that it takes its origiterting approximately from the 18006%.
As Snyder noticed, “[d]uring the past two centuri@smerous advances in transport
technologies have contributed to the steady grafthrctic tourism. At the present time,
advanced ship technologies together with improvedime charts and navigational aids
have allowed cruise ship travel to increase expalgn”'°’ Whereas in the Antarctic it is
a relatively recent activity began approximatelytie middle of the XX centur{f® In the
past decades the amount of cruise vessels naggttiboth destinations the Arctic and

Antarctic has increased consideratf}y.
3.3.3 Antarctic Treaty System

The Antarctic is regulated by the set of internagloagreements united in the

Antarctic Treaty System (ATS). The Antarctic Treatgthe main legal instrument of the

1% Barthelmess (2007), Snyder (2007).
197 snyder (2007) p.12.

1981 uck (2010) p.xx.

199 Molenaar (2005) p.247.
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ATS — was signed on 1 December 1959 by the twetete$S and entered into force in
1961*° Now there are 50 Parties to this TredtyThe principal goal of the Treaty is to
warrant that the Antarctic will remain to be usetkel/ for peaceful purposes and for the
benefit of all mankind!?

“The Antarctic Treaty area includes over 20 milligquare kilometres of the
Southern Ocean, extending from the Antarctic cdaas60 degrees South latitude®
(Figure 4) The Antarctic Treaty defines the Antarcs “the area south of 60 degrees
South latitude, including all ice shelves''* Moreover, this provision emphasizes that
nothing in this Treaty shall be a prejudice to éxercise of the rights of any State on the
high seas within that area according to the intewnal law. Because “there is no
sovereignty over Antarctica, there can be no tarat sea, and the high seas begin at the
415

coast.
Figure 4. The map of the Antarctié
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In 1991 a Madrid Protocol on Environmental Protattio the Antarctic Treaty was

adopted. “The main purpose of the Protocol is tavigle for the comprehensive protection

10 The Antarctic Treaty.

M1 gecretariat of the Antarctic Treaty. The Antardtieaty.http://www.ats.ag/e/ats.htriviewed on
17.06.2012.

2 The Antarctic Treaty.
Secretariat of the Antarctic  Treaty. Prevention ofMarine  Pollution.
http://www.ats.aqg/e/ep_marine.htMiewed on 28.06.2012.

14 The Antarctic Treaty Art. VI.

15 Myhre (1986) P.36.

16 The University of Texas in Austin. Perry-Castafiéitmary Map Collection. Polar Regions and
Oceans Mapsittp://www.lib.utexas.edu/maps/ciall/antarctica 20i1.gifViewed on 28.06.2012.

113

41



of the Antarctic environment and dependent and cssul ecosystems. The Protocol
designates Antarctica as a natural reserve, devotpdace and science; prohibits mineral
resource activities other than scientific reseaesid sets principles and measures for the
planning and conduct of all activities in the Amtar Treaty area. Guidelines have been
developed under this protocol to provide a framéwfmr regulation of the potential
negative impacts of tourism in the Antarctic. Aarist activities on the continent continue
to grow the ATS is intensifying its focus on théssues™"’

The Environment Protocol consists of six Annexks;focus will be put on the two
of them because they reflect the mandatory meadardbe waste disposal management
from, inter alia cruise ships, to prevent environmental pollutidnnex Ill points out that
"the amount of waste produced or disposed of inAilarctic Treaty area shall be reduced
as far as practicable so as to minimize impactsthen Antarctic environment and to
minimize interference with the natural values oft@mwtica, with the scientific research and
with other uses of Antarctica which are consisteith the Antarctic Treaty*® “This
Annex identifies types of waste which have to beaeed and establishes rules for the
storage and disposal of wasté®”

Annex IV is devoted to the prevention of marine lygidn; it regulates the
discharge of substances from ships, including wiiytures, garbage and the disposal of
ship-generated sewage. The Annex is consistent thehrelevant annexes of MARPOL
73/78. It prohibits discharge of oil, noxious lidusubstances and garbage together with the
disposal at sea of any plastics in the Antarctizaly ared?°

Concerning additional protective measures, in 199@ Antarctic Treaty
Consultative Meeting (ATCM) established the initiat which was approved by the IMO,
to include the Antarctic waters into the MARPOL 78/Special Areas. Becoming the
Special Area, the Antarctic is entitled to be pctee by distinctive mandatory measures
for the prevention of sea pollution and entry tis #irea requires a special permit.

Further on, especially recognizing the rising pofises of the fuel spill

contingencies in the area of the Antarctic Treatgduse of the navigational risks, e.qg.

17 snyder (2007) p.25.

18 Annex Il to the Protocol on Environmental Protestto the Antarctic Treaty. Waste Disposal
and Waste Management. Art1(Rjtp://www.ats.ag/documents/recatt/Att010_e.pdfewed on 25.06.2012.

19 gecretariat of the Antarctic Treaty. Waste Disposand Waste Management.
http://www.ats.ag/e/ep_waste.htiiewed on the 25.06.2012.

120 Annex IV to the Protocol on Environmental Protentto the Antarctic Treaty. Prevention of
Marine Pollution http://www.ats.ag/documents/recatt/Att011 e.pdfewed on 25.06.2012.
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icebergs and sea ice, and high environmental coradesut the impacts of such incidents,
in 2005 the 28th ATCM sent a request to IMO aintimgrovide additional instruments in
order to restrict the use of Heavy Fuel Oil in fh&arctic waters. One year later Practical
Guidelines for Ballast Water Exchange in Antarctiaters was adopted by the IMO in
addition to the IMO’s Ballast Water Management Gamtion. These additional
requirements for ballast water control must beofe#td unless the safety of the ship is
jeopardised by a ballast exchange. Among the mashipent are that the ships should
keep the record of the ballast water exchange mmm@se they have spent significant time
in the Arctic they should undertake cleaning operet in their ballast tanks before they
enter the Antarctic waters’

The regulations, which protect the Antarctic enmirent from ship pollution, are
stringent and constantly under development, eskhecdraportant is that the growth of
cruise vessels is taken into high consideratioayiding better management aimed at the

protection of the Antarctic marine environment.

3.3.4 Similarities and differences in the legal remes of the Arctic and the

Antarctic

Concerning general similarities between the Areincd Antarctic: both are Polar
regions characterized by the fragile environmeatated in hardly accessible places,
where extreme climatic conditions prevail. Bothioag lately show strong growth in the
ship-based tourism.

In relation to the legislation applicable to bo#lgions, there are the Guidelines for
Ships operating in Arctic and Antarctic Ice-Covel#dters approved by the IMO in 2009.
However, they are not mandatory, which means thatproblems of compliance and
implementation still remain in place.

Apart from these basic assumptions, there are rastynother common features,
thus the analysis of the main differences follows.

Starting with the general descriptions, the Art¢tas local population living there

during many centuries, while Antarctic has no perem residents, which leaves imprint

121 Annex to Resolution 3 (2006). Practical Guidelif@sBallast Water Exchange in the Antarctic
Treaty Areahttp://www.ats.ag/documents/recatt/att345 e.pidwed on 27.06.2012.

43



on the importance of the protection of the envirentras it can cause adverse effects on
the people.

The Antarctic is a single continent, which is whe tfocus is laid on the land and
there is no State sovereignty over the maritimeegprihus it is easier to maintain
governance over it, which is regulated by the AsttarTreaty System. In the Arctic the
measures are to be determined within the set adnadtlegal systems of the eight Arctic
States spreading not only to the land but alsoh® maritime zones within national
jurisdiction, which creates certain complicatiorss d@stablish a single comprehensive
regime similar to the Antarctic.

There are no international legally-binding treatiegich would cover the entire
Arctic — the Arctic legal regime is a series of ftsiaw” instruments. One of them is the
Arctic Environmental Protection Strategy (AEPS),iesthwas adopted in June 1991 by
eight Arctic States. The main goal of the AEPSisadsess and protect the Arctic. Later on
this Strategy was absorbed by the Arctic Countile-high-level intergovernmental forum
aimed to solve numerous Artic issues, establishéld 1996.

The Antarctic is the opposite and represents teeBy of well-developed treaties —
the Antarctic Treaty System (ATS). Being managedeurthe Antarctic treaty system for
peaceful and scientific purposes, all vessels eg&ntarctic waters are required to obtain
a permit beforehand. Thus, all the vessels, visitedarctic, are registered in the
International Association of Antarctica Tour Operat(IAATO). The total number of the
operator visitors for 2010-2011 comprises 33,824he amount of cruise vessels as well
as the environmental impacts of such activity vedoand put under control.

Due to the difficulties of defining the Arctic inegeral and non-existence of the
united registration system of the cruise vessetsaimg there, it is complicated to obtain
exact reliable data on the number of ship-basedstsu However the average figures are
higher compared to the visitors of the Antarctic.

Concerning specific environmental protection regiokes, the Antarctic is
proclaimed as the MARPOL Special Area, which mdahasall types of pollution listed in
the Annex [, Il and V (except the food waste) arehpbited there due to its oceanographic
and ecological conditions and sea traffic. The i&rid not included in the Special Areas
therefore the MARPOL regulations for the Speciat#s are not applicable to it. Including

122|AATO (2011). http://iaato.org/ru/homeViewed on 07.06.2012.
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the Arctic to the list of Special Areas could halgo been problematic at least because the
consensus and joint submission to the IMO of sudpgsal of all eight Arctic States
would have been necessary as the most part of rittec Aerritory is located in the areas of
national jurisdiction of these States.

Shipping in the Arctic and Antarctic is differemielto the number of factors. First
of all, geographically the Arctic is surrounded thg continents whereas the Antarctic is
the continent itself surrounded by the ocean. Tiksimilarities also pertain to the amount
of multi-year ice in the regions: the Antarctic hesnsiderably less ice-covered areas
compared to the Arctic.

The regulation of the cruise vessel traffic in botlgions is done by two separate
organizations of cruise operators. The AssociatibArctic Expedition Cruise Operators
(AECO) “was founded in 2003 and is an internatiomi@anisation for expedition cruise
operators.”® It developed guidelines for the organization afpectable, environmentally-
friendly and safe expedition cruising in the Arcfi¢ The International Association of
Antarctica Tour Operators (IAATO) was founded in919 “Recognizing the potential
environmental impacts that such growing numbersofism could cause, seven private
tour operators conducting excursions in Antarcigi@ed together ... to practice and
promote the highest possible standards of travidiswremote, wild and delicate region of
the world”*?® The IAATO works in cooperation with the Antarciiceaty Parties aiming
to provide environmental awareness and protecBath the cruise vessels operators and
the tourists carry the responsibility for the prgaéon of the marine Arctic environment.
However, the regulations taken by these organizatido not bear the legally-binding
character.

Taking into high consideration the diverse impaiftshe cruise-vessels navigation
in the Arctic waters, in 1995 the World Wide Fuma Nature (WWF) Arctic Programme
started developing the principles for the cruisseolatourism in the Arctic aimed at the
environmental protectiotf®

“The Principles and Codes for Arctic Tourism wereveloped in cooperation
between WWF Arctic Programme, tour operators, co@é®n organizations, managers,

researchers, and representatives from indigenomsnecmities during workshops held on

123 AECO. http://ww.aeco.noViewed on 07.06.2012.
124 .
Ibid.
125|AATO. http://iaato.org/ru/homeViewed on 01.06.2012.
126 gnyder (2007).
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Svalbard in 1996 and 1997. The participants deeslop List of Potential Benefits and
Potential Problems of Arctic Tourism, Ten Princgléor Arctic Tourism, a Code of
Conduct for Tour Operators, and a Code of CondarcTburists.**’

The compliance with these rules is voluntary, ttigslevel of effectiveness of such
measures to protect the environment totally depemdshe behaviour of cruise vessels
operators. The absence of the legally-binding eguis gives the freedom, on which the

environmental situation depends in the Artic maaneas.

3.3.5 Conclusion

Specific regulation of the cruise tourism in thectia is relatively limited compared
to the Antarctic. There are voluntary guidelinedickh were described in the previous
chapter; however they bear merely recommendatoayacker. In the Antarctic on the
contrary, all kinds of tourism activities are siyglanned and controlled, especially when
they bring impact on the environment. Moreover, Waste disposal standards applied in
the Antarctic to ship-based tourism are more sénighan in the Arctic.

Of course, the ATS is not completely perfect systend “[rlecognizing that
measures adopted within the framework of the ATS aaly binding on parties to the
relevant treaties, creative approaches to incrgasmembership in the ATS and to
developing cooperative enforcement mechanismsalgth need to be developed to ensure
the universal application and efficacy of the meeswdopted™*® Nevertheless compared
to the Arctic, the Antarctic legal environmentalgiree is more developed and the
questions of pollution from the cruise tourist \@ssare more adequately addressed by the
legally binding instruments laid down in the ATS.

Despite the fact that there is a number of sigaificgaps in the international
legislation with the purpose of protection of thectfc marine environment from the
increasing amount of cruise vessels, the ArctiteStare introducing national measures in
order to establish the regulation of the cruisesdaourism to protect the environment
against pollution. One of such examples is the Ngian legislation pertaining to the
Arctic, particularly to Svalbard, — which was arssg in the preceding chapter of the

thesis.

127 gnyder (2007) p.38.
128 Rayfuse (2007) p. 216.
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4 Conclusions

This thesis provided the analysis of the possieditof the coastal State in
regulation of operational and accidental cruis@ $fullution of the marine environment in
the Arctic on the international level. Moreovergtlenvironmental protective measures
applicable to the cruise ships navigating in Svalbmaritime zones on the example of the
national Norwegian legislation were studied. Alomgh that, the relevant legal regimes
pertaining to the Arctic and Antarctic were compbaad analysed.

The Arctic fragile marine environment is in needcafeful protection, especially
nowadays when the amount of cruise ships navigatintpe Arctic waters is increasing
every year creating high risks of operational amdidental pollution. However, the
presence of cruise vessels might cause less seveaets on the marine environment than,
for instance, the activities of other ships suclisisng or research vessels, mostly because
cruise liners do not interfere physically into therine environment and they have to
follow a set of certain environmental regulatiomsl ayuidelines adopted specifically for
the cruise vessels.

The major international legally binding regulaticmmed at preventing the
operational and accidental cruise vessel pollutiat is currently applicable to the Arctic
is the 1982 UN Convention on the Law of the Seais Tireaty establishes a unique
universal regime for protection and preservatiorthef marine environment. It provides
general obligations to all the States to proteal @neserve the marine environment
stipulated by the Articles 192 and 194. In relatitun the coastal States jurisdiction
possibilities towards the prevention of the manodiution from the cruise vessels in the
Arctic the LOSC has certain provisions, e.g. AagcR1, 211, etc., according to which the
States are able to adopt laws and regulations dtegirthe marine environment in their
maritime zones. Such laws and regulations, howeaer,to be implemented with the
restrictions stipulatethter alia by the rights of innocent passage in the teratssea and
the freedom of navigation in the EEZ of the coaStdte. Thus, the possibilities of the
coastal States are relatively limited.

The leading role in provision of the maritime skgfety is put on the International
Maritime Organization. The mandatory IMO instruméartthe pollution prevention is the
MARPOL 73/78 Convention. In addition, there are imoandatory Polar and AECO
Guidelines.
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However, there is no single legally binding instemh for the protection of the
marine environment in the Arctic unlike in the Artigc.

The diversity of the legal regulations in the Acdegaves the question open: is there
a need in the Arctic for a comprehensive regimelaimbo the Antarctic? Being included in
the MARPOL Special Areas, the Antarctic became qutetd from a great amount of
dangerous waste discharges. However that optionheatly be made possible for the
Arctic marine environmental protection strategy tluéhe restrictions in the Special Areas
requirements.

The presence of cruise vessels in the NorwegiaticAm@aters is inevitable and will
continuously produce certain impact on the marimarenment. Since the cruise tourism
activity on Svalbard is a part of national Norweygstrategy for the future development,
the key factor is to maintain it in the best poksienvironmentally responsible manner.
The diverse array of the national Norwegian lawd agulations made for the purpose of
the marine environmental protection of Svalbardrmfrthe cruise vessels embody the
completion of the mandatory and voluntary instrute¢a the international legislation.

On the one hand, the cruise operators are awatheoktringent environmental
regulations in the Arctic marine zones and folldwerh, moreover, they adopt their own
guidelines that sometimes bear stricter charabger the existing laws, on the other hand,
the reinforcement of the restrictions on cruiseseedraffic may possibly lead to an
escalation of unregulated tourism, which can cawsese effect. Therefore, the most
important is to provide balance in internationald amational legislation, which will
facilitate the protection of the environment.

Depending on the State’'s national policy and legish the environmental
protection regime for the Arctic maritime zones t@&nadequate, as for example in case of
Norway. Generally talking about the internationagislation it is not always easy to
monitor the compliance from the flag States du¢gh®ofact that vessels navigating in the
Arctic may be flagged in States, which are not ydd the relevant international
conventions.

Relating to the question whether the current |dgahework is adequate to deal
with the current acute issues of the marine enwn@mal pollution, the matter of
implementation, enforcement and compliance by \Jedsas always been difficult, even
when the regulations and laws provided stringenasuees. Consequently, it is very
important to improve the present situation.
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In conclusion, the suggestions on the measurethépotential ways of reducing
pollution to the marine environment in terms ofulé growing interest to the Arctic
cruise-vessel tourism are presented.

In order to improve the existing legal regime ire tArctic in relation to the
protection of the marine environment from pollutiproduced by the cruise vessels it is
necessary to pay special attention to the impleatient and enforcement of the relevant
legislation. For instance, to take measures enguiiat cruise vessels do not violate
environmental laws. This can be achieved by imprgvinonitoring of cruise vessels
navigational activities and provision of regulaspections in order to assess how the waste
generated on board is treated.

Relating to the increasing marine traffic in thecta, it can be relevant to inspect
the current availability of the traffic patternstims marine area, that way to find out the
challenging and prospective routes for the futuake sravigation. Along with that, it is
important to provide new technologies which woulteyent the cruise ships from
accidents minimizing the risk of marine pollution.

Concerning the discharges from cruise vessels itital to reduce and regulate
them. For instance, regarding the ballast wategrtdky ships in the different marine areas,
the ship equipment should allow to treat this wateorder to avoid the introduction of
new alien species to the Arctic ecosystem. Thus, ftiture cruise vessels shall be
constructed either the way to be able to accommodansiderable amount of waste in
order not to discharge it at sea or the way thatdischarges are treated on board which

will protect the marine environment.
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