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Abstract

Who defines indigenous peoples, and in whose interests does the definition serve? If there is a
definition that is regulated in relation to indigenous peoples, how much does it the protect
rights of indigenous peoples? Considering these questions as my point of departure, I have
chosen to do a comparative study on the Sami in Norway and the Ainu in Japan in the context
of ILO Convention No. 169. There are great differences between the Sami and Ainu in terms
of governmental policy, legal frameworks, institutional structures, levels of domestic and
international movement, awareness of human rights, and social atmospheres, especially given

the fact that Norway is the first country to ratify ILO Convention No. 169.

A main focus of this thesis is to pursue understanding the causes of those differences as well
as similarities focusing. Moreover, how ILO Convention No. 169 has or has not been

implemented at the domestic and international level is another main focus in this thesis.

The thesis relies on an interview method to clarify the facts, and draws upon different levels
to illustrate the topic by using texts and by interviewing people who have various perspectives
on the issue. For instance, I interviewed Sami representatives who have been involved with
the process of ratification of the ILO Convention No. 169 at the international and domestic
levels and the Ainu representatives who have dealt with the international and domestic issue.
Also, the government officials and ILO representatives also provided a different perspective

on this matter.

Finally, the thesis concludes with description of the dilemma that has been created in the
process of legal and political development of the Sami and Ainu, and it suggests possible
solutions for these matters in the future. The thesis focuses mainly on the legal perspective;
but also by using the author’s own subjective experience as a point of reference it brings into

focus other dimensions of indigenous politics, knowledge, and reality.



Chapter 1: Introduction

Norway was the first country in the world to ratify the International Labour Organization’s
Convention 169, also known as the Indigenous and Tribal Peoples Convention of 1989. Japan,
on the other hand, has not ratified ILO Convention No. 169. There are other international
instruments that could protect rights of indigenous peoples, but I intentionally chose ILO
Convention No. 169 as it is the only negotiated international instrument by indigenous

peoples and specifically dealing with indigenous peoples.

As it seems, the Sami in Norway use ILO Convention No. 169, not only as a legal tool, but
also as a political tool to develop their political status in Norway. It is interesting to analyze
how they have achieved a certain level of political status in a comparison to the Ainu in Japan,
which seem to have more difficulty in utilizing the legal instrument as a political tool. This

will be an interesting contrast in this thesis.

Moreover, in order to illustrate the whole picture at the international and domestic levels, I
would like to use the two domestic examples from each county. Also, the author, an Ainu

herself, uses subjective expression when necessary.

Why have Norway and Japan taken different approaches to Convention No.169? These
research questions are central questions in this thesis which will be addressed in order to
clarify similarities and differences between Norwegian and Japanese governments and

indigenous peoples' of Norway, the Sami” as well as indigenous peoples of Japan, the Ainu’.

Explanation of the research questions and hypothesis

Two central research questions mentioned above seek to clarify similarities and differences

between the two state governments and the Sami and the Ainu. These questions will be

"I will layout the concept of indigenous peoples in this text : 31

% <Sami’, a term derived from the Sami language, has been in use since the 1960s. Previously, the Sami were
often called ‘Lapps’ or ‘Lapp’ is the old Swedish language term for a person of Sami descent. The corresponding
Finnish term is ‘lappalainen.” Their culture reflects their close relationship with the nature and their traditional
livelihoods. The Sami were hunters of wild reindeer, moose and small game from the article of Myntti, The
NORDIC SAMI PARLIAMENTS, 2000: 203

3 “Ainu” means “people” or “humans” in the Ainu language, Fitzhugh 1999 : 9



analyzed in terms of the acceptance, implementation, conceptualization, and application of

ILO Convention No. 169. because these elements play different roles in each national context.

Moreover, these two questions are explained not only by the legal context, but also the focus
of a different legal culture, governmental policies, level of domestic and international
movement, and awareness of human rights, movement ideology, and national ideology in

both countries.

Layout of the chapters

Chapter 2 explores ILO Convention No.169 in relation to the Sami in Norway and the Ainu in
Japan. I address a brief procedural and historical introduction of Convention No. 169 in
relation to the involvement between nation states, indigenous peoples, and the United Nations,
particularly focusing on how this has manifested in Norway and Japan. What kind of dialogue
has there been between indigenous peoples, nation states, and the United Nation? Why does
the situation of indigenous peoples in Norway and Japan differ so much on the matter of

Convention No.169?

In the Japanese context, I examine the developments and politics surrounding the construction
of the Nibutani Dam. The Nibutani Dam case is a good example to clarify the perspective of
the Government of Japan. It indicates that the juridical system in Japan accepts and recognizes
the rights of the Ainu as indigenous peoples using international law as a standard while the

Government of Japan has not.

In the Norwegian context, the passage of the Finnmark Act illustrates the relationship and
dialogue between the Sami, Norwegian Government at the community level, and the ILO in
relation to the ILO Convention No. 169. If one uses the example of the Finnmark Act, one
sees a dualistic legal system is a part of the key elements, as opposed to Japan where a
monistic legal system is practiced. In describing the interview method I used, I will explain
how the fact came out and what kind of dialogue indigenous peoples and nation states have

had.

In comparing the case of Norway to Japan, there is a clear difference between the two

countries, although both countries are internationally recognized as “highly industrialized



countries.” The indigenous movement in the international arena on its own began late in Japan,
which was in the 1980°. Japan claims a longer history than Norway as an independent state,
which has never been colonized and practices jus sanguinus,4 there is a strong social norm in
terms of the consolidation of a race, culture, and language. Each individual is expected to find
their identity in a strong Japanese spirit and culture with good manners as a Japanese citizen.
This is understood to be important for Japanese society to have social solidarity and to have a

better economy.

In contrast to that, Article 14 of the Constitution of Japan states:

“All of the people are equal under the law and there shall be no discrimination in political, economic
or social relations because of race, creed, sex, social status or family origin. 2) Peers and peerage
shall not be recognized. 3) No privilege shall accompany any award of honor, decoration or any
distinction, nor shall any such award be valid beyond the lifetime of the individual who now holds or
hereafter may receive it.””

Although Article 14 of the Constitution of Japan states the above, when it comes to the Ainu
issue at the international level, the Japanese government has taken the position of not

accepting the Ainu as indigenous peoples, but as ethnic minority of Japan.

An interesting issue is the question of how “all of the people,” which include minority groups
and indigenous peoples in Japan, could be guaranteed as people who are promised to receive
such a rights listed above without an official recognition of their indigenous status. Equality
shall not be based on a certain force of equalizing the difference to make minority groups
adoptable into a majority group in the society. In the case of Norway, it does not follow the
one nation state concept, and Norway at present accepts the fact that the Sami co-exist with

Norwegians, although they have a history of a policy of assimilation.

Is these differences of the notions of “the nation” they raise the question as to whether Japan’s
“one nation = one ethnicity” self-conception has had a negative impact overall, and whether it
helps explain the different approaches to ILO Convention No. 169. I argue that there are both

negative and positive sides in the story. A positive side is that it could strengthen economic

* Jus sanguinus (Latin for "right of blood") is a right by which nationality or citizenship can be recognized to any
individual born to a parent who is a national or citizen of that state. It contrasts with jus soli (Latin for "right of
soil"). http://en.wikipedia.org/wiki/Jus_sanguinis, October 22, 2007

> THE CONSTITUTION OF JAPAN

http://www.solon.org/Constitutions/Japan/English/english-Constitution.html, October 22, 2007




power in the country; it could give citizens loyalty to the country which increases morality,

social norms, and etc.

A problem arises when the country is not constituted by a single ethnicity. In other words, if
the country is constituted by various people who have different ethnic backgrounds (i.e. a
multiethnic multicultural state), a problem occurs. Unfortunately, in most cases indigenous
peoples the ones who fall into the category of a group of people who do not fit into the “one
nation” state concept. Japan fails to recognize the Ainu in a political and cultural sense, and
that the Ainu are a part of the society and are indigenous peoples who should have a voice in

decisions that affect them.

What would happen if indigenous peoples in such a nation state claimed the freedom to
develop and maintain their language, culture, social, and political status? The example of
Japan in a comparison to Norway will the example taken to answer this question, it will be

examined in Chapter 2 in the frame of a legal context.

In Chapter 3, I explore the development of indigenous discourse and the increasing political
recognition of indigenous peoples. Does it make any difference in the process of the
ratification of Convention No.169 when the nation states accept a concept of indigenous
peoples? Secondly, does the indigenous movement in Norway and Japan serve as an
explanation of a legal framework in both countries? Thirdly, how much impact has the

development of indigenous discourse exerted internationally and domestically?

Chapter 3 also includes a description of the international political and social movement of
indigenous peoples. The domestic movements in Norway and Japan are described as well,
both of which appear to play a different role. I use the interview method in this Chapter to

insert the voice of indigenous peoples themselves into the thesis.

Does it make any difference in the ratification process of the ILO Convention No. 169 when
the nation states accept the concept of indigenous peoples? I argue that it does make a
difference, but it requires a certain level of social, political, and legal understanding of what
the term of indigenous peoples implies. The fact that the term “indigenous people” is new, it

is rather difficult to harmonize the term with the one nation state concept.



It was long awaited, but indigenous political and social movement has developed and played a
big role in the legal framework in both countries. Therefore, the impact of the development of
indigenous discourse at the domestic and international level is evident in my arguments as to
the reasons why Norway and Japan have taken different approaches to ILO Convention No.

169.

Chapter 4 focuses on the differing human rights environments in Norway and Japan, and how
domestic legislation defines the rights of the Sami and Ainu in their own countries. Following
a general description of the Sami and Ainu, the chapter explores what is the awareness of
human rights in relation to indigenous peoples in Norway and Japan? How much protection

does domestic legislation accord to indigenous peoples’ rights as indigenous peoples?

I argue that an awareness of human rights could depend on the attribute of each country, such
as Norway which is known to be a “human rights country” because they like to receive
positive publicity in the international arena. It also depends on the legal system and
government policy, which directly influences citizens. The domestic legislation provides an

indicator of how the legal systems are structured or formulated in each country.

In Chapter 5, I offer some conclusions and discuss different scenarios in which I apply
different solutions to the issues that arise between the Ainu and the Japanese state, and the

Sami and the Norwegian state government.
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Chapter 2: ILO Convention No. 169 in relation to the Sami, Norway and
the Ainu, Japan

One of the Ainu traditional tales says:

“For a future Ainu, the Ainu should not be the only one who eats Salmon and dear. It is because all
alive animals that also eat Salmon and dear have rights to eat them as same as the Ainu. You never
think that it is not only for human beings”°

ILO Convention No. 169 Procedure in relation to an involvement with nation
states and indigenous peoples

What kind of dialogue has there been between indigenous peoples, nation states, and United
Nations such as the International Labor Organization (ILO)? Moreover, why does the
situation of indigenous peoples in Norway and Japan differ so much on the matter of
Convention No.169? Following from those questions, in Chapter 2, I will make an analysis of
the situation of the Sami in Norway and the Ainu in Japan on the matter of Convention

No.169 by considering actual and domestic cases.

In 1989, the ILO Convention on Indigenous and Tribal Peoples, Convention No.169 emerged
as the first negotiated and most recent international law by indigenous peoples that deals

directly with issues of indigenous peoples after Convention No.107.”

In terms of the involvement between nation states, International Labor Organization, and
indigenous peoples on the process of the revision from ILO No.107 to No.169, in 1986,
“Meeting Experts” it consisted of representatives of the World Council of Indigenous Peoples
and indigenous groups from different parts of the world who recommended the revision of
ILO Convention No. 107. They stated that ILO Convention No. 107 is outdated and has been
destructive in the modern world because ILO Convention No. 107 is based on the principle of
integration. It also emphasized the importance of giving indigenous peoples the policies of
pluralism, self-sufficiency, self-management, ethno-development, and a direct participation in
the nation states, taken as an example from the study by the Sub-Commission’s Special

Rapporteur.8

® Kayano 1977:168 (Translated by Kanako Uzawa)
7 Anaya 2004: 58
¥ Anaya 2004: 58
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Therefore, this process illustrates how indigenous peoples participated in the revision of ILO

Convention No.107 to 169.

Convention No.169 is based on the basic principle that culture, livelihood, tradition, and
customary law of indigenous peoples should be respected. Also, this means that indigenous
peoples should be allowed to have a continuous existence remaining within their own identity,

social structure, and tradition as a part of society in nation states.’

The revision on Convention No.107 was a necessary step for the United Nations and Nation
States in order to be a part of humanitarian development in the international arena along with
social changes. For instance, there was little political awareness of the issues of “indigenous
peoples” when ILO examined indigenous issues in the 1950s, when Convention No.107 was
made. In 1981, the United Nations completed a long-term study on indigenous peoples, and
founded the United Nations Working Group on Indigenous Populations, that helped the
International Labor Organization to facilitate indigenous participation in the revision process

of Convention No.107.'°

Although Convention No.169 was supposed to be a revised and updated text which took
advice from indigenous peoples, it still has dissatisfactory language in it, according to several
indigenous advocates. For example, one contentious point between indigenous peoples and
nation states has been self-determination, which was still not clarified sufficiently in

Convention No.169.'!

Mr. Lee Swepston, who is Senior Adviser on Human Rights Standards and Fundamental
Principles and Rights at Work Sector stated that indigenous peoples at that time thought that
Convention No.169 did not go far enough, particularly about the fact that it does not include a
specific reference to self-determination (Personal interview: Geneva, July 27, 2006). There

was therefore no push in developed countries for the ratification coming from below.

® Tomei & Swepston 2002 : 16
' Tomei & Swepston 2002 : 16
' Anaya 2004 : 59
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The Sami, Norway regarding ILO Convention No. 169

In 1991, Norway became the first country to ratify Convention No.169. As I discuss in greater
detail in chapter 4, an awareness of human rights concepts, as well as the concept of
indigenous peoples, developed remarkably in Norway beginning in the 1970°. Starting from
the Alta case'” onwards to an establishment of the Sami Act'® in 1987, the Sami Parliament'*
in 1989, and an adoption of Convention No.169 in 1991 and the Finnmark Act in 2005, they
are in line with the Sami political and social movement. The stance clearly indicates the

reason why Norway was the first nation to ratify Convention No.169.

In terms of the involvement between the Sami and Norway regarding ILO Convention No.
169, it began when the Sami stood up to express their demands and unequal treatment from
the Norwegian government. That was the Alta dam protest, and it brought the Sami to a
negotiation process with the government, which had significant influence on the ratification of

ILO Convention No. 169.

Mr.Einar Hggetveit, who was involved with the process at that time as a legal advisor in the
Department of Justice explains that the Sami created a political climate in the late 80° where
there was such a social atmosphere in Norway that Norway should be the first country to
ratify Convention No.169. This was mainly because of the political influence of the Sami
where the Norwegian Government should do something about the Sami issue in relation to the
Alta case, Sami Act, and Sami Parliament. Therefore, Convention No.169 did not trigger
detailed discussion on each article. The Sami were regarded as not having occupied the land
in the Finnmark area exclusively, and thus were not entitled to ownership, but merely the

right to use the land (Personal interview: Oslo, July 24, 2006).

Mr. Lee Swepston described how there was a big commitment from the Norwegian

Government’s side in the drafting process of Convention No.169, and there were very active

12 Alta case : On August 27, 1970, some 400 Sami in the small and until then little known community of Masi in
Finnmark, the northernmost county of Norway, carried banners with this and other slogans, protesting the
Norwegian authorities announcement for a new and vast hydro-electric development project of the Alta-
Kautokeino river, Introduction : indigenous perspective, http://www.sami.uit.no/girji/n02/en/002mibra.html,
October 22, 2007

'3 I will layout the Sami Act in this text : 73

'* Sami Parliament: The Sami Parliament of Norway is the representative body for people of Sami heritage in
Norway. It acts as an institution of cultural autonomy for the indigenous Sami people.
http://en.wikipedia.org/wiki/Sami_Parliament_of Norway, October 22, 2007
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advocates in the Sami Parliament. The fact is that an existence of the Sami Parliament in
Norway made a big difference in how the Norwegian Government went into dialogue with the
International Labor Organization (ILO) on this matter. A recognition of the Sami Parliament
as a decision making body is an important factor. The whole process became more interesting
after the ratification of Convention No. 169 by the Norwegian government. (Personal

interview: Geneva, July 27, 2006).

Mr. Swepston’s statement clarifies the fact that the Sami Parliament, run by the politically
active Sami leaders, played a big role in the negotiation process with the government, and the
Sami parliament and political and social movement in Norway influenced the attitude of the

government.

Mr. Swepston also stated that the Norwegian government took an interesting step, shortly
after the Convention came into effect for Norway. They invited the ILO to come and discuss
the implementations of the ratification with a gathering of national and local-level officials.
Given that no one at that time knew much about how Convention No.169 would apply in
general, this was a positive development. It offered a venue for all actors, including the ILO,

to sit together to discuss the application.

Mr. Swepston adds that there were no insurmountable obstacles in this process except the fact
that there was no background for supervising work on this matter. The Norwegian
government had to accept everything. In general, the Norwegian government has been

working hard continuously to find out how to apply Convention. No 169.

According to Mr. Swepston, the only and main obstacle in the convention was Article 14" in
relation to the land rights, which indicates a similar case in Sweden and Finland. The
Norwegian government understood it in the same way as Convention No.169, namely, that
the rights to the land and resources are based on traditional occupation. Also, it was required
that the content of the rights have to be determined and the ratification of Convention No.169
does not require a particular form of rights. It was also generally emphasized that the

Convention No.169 does apply in a flexible manner depending on circumstances.

1> See Appendix
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In terms of a dialogue between the Norwegian government and the Sami, he mentioned that
there had been a dialogue before the ratification, but that it intensified after the ratification.
The Norwegian government preferred that the Sami Parliament would be actively involved
with the supervision of Convention No.169 about how they should report and how they are

applied. ILO uses a useful space that is not always available on the domestic level.

The Sami representative from Norway, Mr. Rune Fjellheim, who works as Executive
Secretary in the Arctic Council (Indigenous People’s Secretariat), contended that the
ratification of ILO Convention No. 169 by Norway was a direct result of the Alta Dam Protest
(Personal interview: Copenhagen, September 5, 2006). The Norwegian government
established the system whereby the government has to negotiate with the Sami about any

Sami related matters and come to an agreement on that.

He also made a comment that the Norwegian government probably knew that ILO
Convention No.169 was not in full compliance with the domestic legislation, but that they
were politically prepared to take the consequence for the ratification. They were aware of the

fact that they had to take responsibility to be profiled as the “forefront human rights country.”

Additionally, he described the domestic reaction to the international political movement.
During the period of time that the Sami were politically active in the international arena, the
domestic reaction in Norway was often negative among the Sami community. Those who
have traveled to international conferences were considered to be persons who wasted money
and they received criticism in the community. However, the criticism was silenced when
people actually saw the results of their work in the international arena. Therefore, it is
important to share and inform the community about what is actually happening in the

international arena.

Mr. Fjellheim concluded by stating that ILO Convention No. 169 has definitely been effective,
mainly because the Sami have a tool, such as the Sami Parliament. This was obvious in the
case of the recently approved Finnmark Act.'® People feel that it is affecting their daily life.
People are more conscious that they do not have to accept everything if they do not want to.

The distance from the decision makers became shorter. Now, they have their own institution

' 1 will layout the Finnmark Act in this text : 19
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in the local area. An awareness of ILO Convention No 169 is high in the Sami community, as
well. Everybody has heard through the media, people’s interaction in cafeterias, homes, and
schools about ILO 169. They recognize the fact that they have rights as Sami and there is
someone out there who recognizes them. There is a strong notion of who they are among

themselves. Also, they are not afraid of raising their issue and contact other Sami leaders.

Sami representative, Mr. John Bernhard Henriksen, who is currently working as a consultant
specializing in human rights and international law argues that the Norwegian Government
was pressured after the Alta Dam case that they had to do something about the Sami issue.
Some people mentioned that the process of the ratification on the ILO Convention No. 169
went too fast, but he personally thinks that it was rather good that it went fast. Article 14,
which pertained to land rights, was an obstacle in the process. If you compare that to Sweden
and Finland, it is a similar condition that the authorities are still considering the ratification of

ILO Convention No. 169 because of Article 14 (Phone interview: November 30, 2006).

As mentioned above, the main obstacle on the issue of ILO Convention No. 169 was Article
14, which was the case for both the Sami and Norwegian government. The general and main
obstacle was an interpretation of ILO Convention No. 169. It was challenging for the
Norwegian government to interpret each article in a detailed manner and what kind of
obligation went along with each article. Thus, there had been a debate and challenge in the
process. In terms of the reporting procedure, the first report to the ILO from the Sami
Parliament came after the Sami Parliament was established. In 1995, when the Sami
Parliament decided to take an initiative with the Norwegian government regarding the
reporting procedure, the Sami Parliament came to realize that the Norwegian government did
not want to include a critical view of the Sami. It seemed more likely that the Norwegian

government liked to report a good case to the ILO.

Moreover, Henriksen concluded by stating that ILO Convention No. 169 had a great impact
on the Sami community and is the most important instrument that the Sami can actually use.
It is not only for legal matters, but also for political and academic matters too. (Phone

interview: November 30, 2006)
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When you look at recent relations between the Sami and the Norwegian government after the
ratification of ILO Convention No. 169 regarding the view of the Norwegian government

towards the Sami, you see an interesting contrast in the statement below.

According to the Norwegian Government‘s 16™ report on the international Convention on the
Elimination of all Forms of Racial Discrimination in 2002, it illustrates the formal recognition

and policy on the Sami:

“23. The basis of the Government’s policies towards the Sami people is that the Norwegian State
was originally established on the territory of two people: the Norwegians and the Sami. They both have
the same right to maintain and develop their language and their culture. The aim of the Government’s
policies is thus not to give the Sami a special position, but to reverse the negative effects of the previous
policy of Norwegianizing'” the Sami culture.”"®

This statement reveals the extent to which the Norwegian government still views the Sami as
an ethnic minority group, but also as indigenous peoples. For instance, it is stated that the
Norwegian State was originally established on the territory of two people, which are the
Norwegians and the Sami, and both people are guaranteed to have the same right to maintain
and develop their language and their culture. This could be interpreted to mean that the Sami
are the original inhabitants of the land and have carried a different culture than the

Norwegians for a longer period of time, even though it does not indicate who lived there first.

Considering the fact that Norway had already ratified ILO Convention No. 169 when they
made this report in 2002, the notion behind the statement should be based on the concept that
the Sami are officially recognized as indigenous peoples under the ILO Convention No. 169,
and should be treated accordingly. This does not imply that the Sami should have more rights
than Norwegians, but they should have a special position or rights, but they should be able to
have rights to maintain and develop their life, language, and culture in their own way. It is a

necessary to have a special position and attention for that reason.

"7 The policy conducted in respect of the Sami minority in Norway was for a long time synonymous with a
policy of assimilation or fornorsking, which literally means Norwegianisation, Minde 2005 : 6

'8 REPORT SUBMITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION,
International Convention on the Elimination of all Forms of Racial Discrimination, Norway: 8, 1 October 2002
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043¢1256a450044£331/8ec967dc3f7¢36a0c1256d0100337408
[$FILE/G0244675.pdf October 22, 07
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Therefore, the term ‘“same right” should be reconsidered. Also, it should take a different
approach to reverse the negative effect of Norwegianization. In other words, the most
important thing for the Norwegian Government policy on the Sami issue is to accept and
recognize the actual meaning of what the term indigenous peoples applies according to
standards of international law, not to remove a negative effect of Norwegianization. It is
because the root of the Sami issue is deeply rooted that the issue needs to be approached in a

different way.

Moreover, it is clear that the dialogue between the Norwegian government and the Sami was
something that was created by the Sami political and social movement. Use of the media,
Sami network, and demonstrations definitely made a significant impact on the Norwegian

government, citizens, and even the international audience.

Because the ratification of ILO Convention No.169 is a product of the movement, the Sami
seem to interpret the Convention strictly, and use it as a political tool to protect their rights as

indigenous peoples of Norway.

Therefore, it is obvious that ILO Convention No. 169 has definitely been effective in the Sami

community at the domestic level.

Finnmark Act

The Finnmark Act was adopted in May/June 2005 by the Storting (Norwegian Parliament). A
consultation was done between the Sami Parliament as well as the Finnmark County Council
and the Storting in the process of drafting of the Act. The adaptation process was that there
was a large majority of the Storting party lines agreeing with both the Sami Parliament and

Finnmark County Council indicating a secure democratic foundation."

A foundation of the Finnmark Act is closely linked to the development of Sami law, and it
provides security and opportunities for all residents of Finnmark.” The article of Act of 17

June 2005 No. 85 relating to legal relations and management of land and natural resources in
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