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Introduction: Symposium on acceptable and unacceptable criteria for prioritizing among refugees in a

non-ideal world

Annamari Vitikainen & Kasper Lippert-Rasmussen

All persons have a right to seek and find asylum?®. Arguably, the international community, or the
states that comprise it, have a duty to provide such asylum. Inthe present circumstances, such rights
of refugees, or the duties of the receiving states, are not always fulfilled. Not everyone is able to
seek, let alone find, asylum, and many refugees, all deserving of asylum, are left unprotected, living

in permanent limbos in camps and shelters, or with other precarious, even illegal statuses.

This symposium addresses the following question, which the prevailing non-ideal circumstances of
refugee protection give rise to: What, if any, are the acceptable principles for selecting refugees for
admission in circumstances where not all refugees — deserving of asylum — are admitted?? The
answers one gives to this question depend on a variety of factors. These include one’s definition of a
refugee, one’s understanding of the present refugee regime, as well as the broader normative views

one has on the functioning of the international order, or, for that matter, morality in general.

In the political philosophical literature on ‘refuge’®, the question of ‘who is a refugee’ has been of
central importance. The UN Refugee Convention defines a refugee as “a person outside their country
who has a well-founded fear of persecution owing to their race, nationality, religion, political opinion,
or membership of a particular social group” . This definition, with its persecution requirement, has,
however, been criticized for being too restrictive in terms of identifying those persons in desperate
need of international protection.®> Accordingly, many political theorists and, in practice, many
international aid organizations, have adopted broader definitions that do not limit refugees to only
persons fleeing persecution, but may also include other persons fleeing e.g. war or famine, or other

sources of severe human rights violations.®



The scope of the definition of a refugee plays an important role also to our present question of
refugee prioritization, as it is often used to identify that group of people from which the admitted
refugees are selected. Of the papers in this symposium, both Kieran Oberman’s and Mollie Gerver’s
entries begin with an explicitly broad definition of a refugee, thus allowing the selection principles to
apply, not only to refugees fleeing persecution, but also to other vulnerable groups in need of
international protection. While neither Patti Lenard’s nor Bouke de Vries’s entries engage explicitly
with this question, their respective arguments need not hang on any particular definition. Thus,
those principles applying to citizen selection (Lenard), or to denying of residence on ideological
grounds (de Vries), may be seen to apply regardless of whether the pool of potential admissions is

defined according to the stricter convention principles, or according to some broader criteria.

The question of the extent to which states are allowed to restrict the entry of refugees to their
territories can be viewed as a specific sub-question within the more general question concerning
state’s right to control their borders. According to most theories of migration, states have a
presumptive right to control their borders, although this right is seldom viewed as unconditional. For
example, explicitly racist or religion-based criteria for immigration admission are typically viewed as
unjustifiable even among those who most strongly defend state’s right to exclude.” In the case of
refugees, states may also have certain duties to refugees, including duties to admit (at least some)
refugees into their territory. The normative grounds for such duties may, of course, be drawn from a
number of sources, ranging from basic humanitarian obligations to the need for the international
order to protect those whose basic human rights are not protected by their own states. Within this
latter view, states’ duties may be viewed as rectifying the failures of other states to protect the basic
human rights of their own citizens®, although they may also be viewed as based on state’s
contribution to the production of refugees or to the sustaining of the current unjust refugee regime.®
In a world that is intertwined in a variety of ways, it might not always be possible to trace back the
plight of refugees to those states that have, internally, failed to protect them. Indeed, other states, as
well as the international community as a whole, may, by its very actions, contribute to producing
refugees (e.g. by armed intervention or by the upholding of unjust international order) as well as
preventing refugees from reaching safety (e.g. by a variety of non-entry measures, border controls,

lack of rescue efforts etc.).

While it is thus relatively uncontroversial that states have certain duties to admit refugees, it remains
deeply contested what these duties in relation to individual states consist in, or what constitutes a
fair distribution of refugees among states. Should all states admit certain numbers of refugees, for

example proportional to their population, GDP, or some other relevant measure? To what extent



should individual state’s ability to include refugees into its social fabric affect its duties, either
numerically, orin terms of those specific refugees it should admit (or not admit)? Furthermore, if
states are seen to retain a presumptive right to decide their immigration criteria more generally
(subject to the exceptions mentioned above), should this also apply to refugees? Are states ever
permitted, for example on the grounds of the well-being or security of their current residents, or for
that matter of the well-being or security of refugees admitted or others, to deny entry to some
refugees? This question is discussed in this symposium in the entry by de Vries. When allowed to
make decisions on refugee admissions, what kinds of criteria may ordinary citizens resort to, as
opposed to the criteria which binds states? The issue of citizen selection is addresses by Lenard.
Provided that there are legitimate limits to the costs that any particular state can be expected to
bear, according to which principles should states select refugees in order for this selection to be for
the benefit of the many as well as of those most vulnerable? The complex issues of balancing
between the numbers and needs of refugees are addressed by Gerver. When an existing refugee
regime operates, it also engages in various forms of discrimination — but when, and why, are some
forms of discrimination more (or less) wrongful? These issues of refugee discrimination are

addressed by Oberman.

As we can already see, the four articles of this symposium each address some of the central
questions of refugee selection, and the acceptable and unacceptable criteria for prioritizing among
refugees in a non-ideal world. In what follows, we will give a brief overview of each individual article,
and consider them both in relation to the background discussions, as well as in relation to each

other.

In the first article of the symposium, “Refugee Discrimination — The Good, the Bad and the
Pragmatic”, Kieran Oberman frames the question of refugee selection within the literature on
discrimination, and analyses the ways in which the existing refugee regime can be seen to
discriminate. Oberman refers to a non-moralized notion of discrimination that is able to identify
cases where people are treated worse based on their group membership, while maintaining that
such discrimination may not always be wrong. Oberman discusses two sets of cases: discrimination
within the refugee regime, and discrimination inherent in the construction of the regime itself. By
adopting a distinctively broad notion of a refugee and by conceiving of the refugee regime as one
which should protect the basic needs and welfare of people, Oberman offers a strong critique against
the existing refugee regime itself. Its restrictive, persecution-based notion of a refugee, combined
with the limited duties of non-refoulement, are wrongfully discriminating against some people that

the regime should protect. Other forms of discrimination are prevalent within the regime, for



example, in the ways in which certain (groups of) refugees are treated in refugee admissions. While
some forms of discrimination, e.g. discrimination based on need, may be acceptable, other forms,
e.g. discrimination based on religion or ethnicity, are unacceptable. Not all forms of discrimination,
however, prove to be as straightforward. As an example of such hard case, Oberman discusses the
underlying principles behind Canada’s ‘ability to establish’ requirement, including the ways in which
discrimination based on the prospective contributions of refugees may (or may not) be acceptable.
(A different element of the Canadian case, the private sponsorship —program, is discussed in Lenard’s
entry.) According to Oberman, selecting refugees based on their prospective contributions
constitutes wrongful discrimination as it expresses a negative attitude, disdain, for those less able to
contribute. This view of the wrongfulness of contribution-based discrimination based on its

expressive function, is also discussed, and partially challenged, by Gerver’s entry.

In her article, “Sufficiency, Priority, and Selecting Refugees”, Mollie Gerver takes on the task of
establishing general principles for the selection of refugees in circumstances where there are more
refugees deserving of asylum than the state has a duty to accept. Gerver utilizes a method
sometimes applied in health care distribution —a method whereby the number of Quality Adjusted
Life Years (QALYs) gained through the distribution of health care is maximized for a given bundle of
health care resources — and discusses a number of ways in which QALYs could be used for
determining which refugees a state should admit. While Gerver admits to some difficulties, including
ethical issues relating to the gathering of reliable data on QALYs among refugees, certain basic
principles are seen to apply. Most notably, building on Liam Shields’ work on ‘non-uniform weighted
prioritarianism’, Gerver argues that states should select a set of refugees such that selecting any
other set of refugees would result in a smaller sum of weighted benefits, with the weight of the
benefits to individual refugees derived from being granted asylum becoming increasingly smaller, the
further above the line of sufficiency these individual refugees would be (as well as more, the further
below the sufficiency line). Importantly, Gerver argues, such ‘non-uniform weighted prioritarianism’
is able to explain why the state should select the worst-off refugees in many, although notin all,
cases. Moreover, while Gerver disallows the permissibility of states selecting refugees based on
wrongfully discriminatory criteria, she maintains an important exception for allowing some forms of
discrimination. Thus, in a discussion that contrasts with Oberman’s, Gerver argues that states may be
permitted to use discriminatory selection criteria (e.g. selecting mainly able-bodied contra disabled
refugees) if such selection criteria increase the probability of the disabled refugees gaining asylum,
and if the criteria are accepted by the refugees themselves. Further, such discrimination may,
according to Gerver, be acceptable even according to the expression account of wrongful

discrimination as (given the qualifications above) it expresses the state’s concern for those



discriminated against and its aim to increase the probabilities of those discriminated against to gain

asylum.

In contrast to Oberman and Gerver, who are focused primarily on the permissible selection criteria
for state actors, the third article of the symposium focuses on the criteria that should be available to
individual citizens when they participate in the admission and resettlement of refugees. An example
of such scheme of citizen participation, also discussed by Lenard, is the Canadian private sponsorship
program that allows citizens to actively engage in the selection and resettlement of refugees, in

addition to those refugees sponsored by the state.

In “The Ethics of Citizen Selection of Refugees for Admission and Resettlement”, Patti Tamara Lenard
discusses the ways in which states may allow their citizens to participate in the selection and practice
of refugee resettlement. Without denying the role of states as (one of) the primary duty bearers of
refugee resettlement, Lenard identifies several reasons for states to allow citizens to actively
participate in the work of refugee resettlement. These reasons range from the good of such work
(partially ingrained in the explicit will of the citizens to do such work), and the ways in which citizen
involvement may contribute to picking up the slack for some states failing to do their fair share, to
the more practical considerations pertaining to the efficiency and speed with which those refugees,
supported by private citizens, may become net contributors to the economy of the host society.
While Lenard thus supports the idea of citizen involvement both in the selection and practice of
refugee resettlement, she nevertheless argues for certain normative constraints on the ways in
which citizens may select those refugees they are to support. Most notably, as agents or trustees of
the state, the citizen selection may not be considered as an entirely private matter, and those
refugees, selected by citizens, should, by default, be among the UNCHR priority list of those most
vulnerable and most in need of resettlement. Two constraints — one pertaining to the admissible
selection procedures within the list, another to the possibility of selecting refugees ‘off-list’ — are set
to apply. Thus, Lenard argues that, as agents or trustees of the state, citizens should be discouraged
from using discriminatory criteria (e.g. ethnicity, religion) of selection, although they may, in
accordance with established and transparent criteria, also argue for a selection outside the UNHCR
vulnerability list. This may be allowed, for example when it comes to the admittance of friends or
family members of current citizens. Such an exemption procedure to the official UNCHR priority list is
allowed in order to perform two important tasks: firstly, it operates as a corrective mechanism via
which some of the blind spots of the UNCHR list may become visible, and secondly, it provides an
avenue for (at least some) refugees to access what they already have a right to, that is, of family

reunion.



While the three first articles all engage with questions relating to the criteria of selecting refugees for
admission, the fourth and final article of this symposium approaches the issue from the opposite
direction, asking whether, and under which circumstances, it may be permissible for states to deny

entry to certain (groups of) refugees.

In his article “Keeping Out Extremists: Refugees, Would-be Immigrants, and ldeological Exclusion”,
Bouke de Vries returns to some of the basic questions relating to the moral permissibility of the
would-be host societies to deny short-term and long-term residence to some refugees (possibly,
although this is not explicitly stipulated, for the benefit of some other groups of refugees). De Vries
assumes that there is neither an unconditional moral right to immigrate nor an unconditional right
for the state to exclude would-be residents, thus upholding the question about those conditions
upon which such entry may be denied. By adopting a cosmopolitan approach — i.e. a view according
to which the interests of the existing and would-be residents, as well as of other individuals, are to be
given equal moral weight — de Vries aims to identify the minimal — but not necessarily only —
conditions according to which liberal democratic societies are permitted to exclude would-be
residents based on their suspected extremist views. De Vries discusses two conditions: one in which
the entry of such extremists would pose a substantive danger to the liberal democratic institutions
(for example, when the proportional number of extremists would reach the point threatening to
collapse the existing liberal-democratic order), and two, where the entry of such extremists would
pose a substantive danger to the ability of the existing residents to enjoy their basic rights and
freedoms yet without endangering the wider liberal-democratic order (for example, via terrorist
attacks or other extremist violence). According to de Vries, satisfying at least one of these conditions
is sufficient for permissibly denying entry to extremists, provided that certain other conditions also
apply. That is, that the assessment of the would-be residents’ extremist beliefs is reliable, based on
an evidence of endorsing such beliefs, rather than on some unreliable proxy (e.g. ethnicity or
religion); that the danger posed on the would-be host society when allowing entry is substantively
higher than the danger posed on the sending society (when denying entry); and that the danger is
indeed substantive. While de Vries does not claim that the denial of entry would be the only, or even
the most effective, means for states to protect liberal democratic values and principles, he
nevertheless convincingly shows what such moral assessments would need to take into account and
why — at least in some cases — the denial of would-be migrants based on their suspected extremist

beliefs may be permissible.



We hope that this symposium provides interesting insights into the ways in which the existing
refugee situation, and the non-ideal circumstances of the contemporary world, may inform our
responses to the admission (or rejection) of refugees. By highlighting some of the specific features,
and particular problems, involved in the selection of refugees, each of the four articles aims to find
feasible, and morally justifiable, answers to the ways in which different actors — whether states,
citizens or the international community —should select refugees for admission. As such, we hope
that this symposium provides a welcome contribution to the ongoing discussion on the ethics of
refuge, and that the debate on the acceptable and unacceptable criteria for prioritizing among

refugees in the non-ideal world will continue.®®
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